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JUDGMENT 

MOKGOATLHENG J: This is the judgment in the matter 

between the S v Mfalapitso Tlhomedi Ephraim who is 

20 accused 1 and Rorich Christiaan Siebert who is accused 2. 

Strictly speaking this judgment relates to the application 

which was launched by the families of the victims who are 

represented by Webber Wentzel, and the application was 

argued initially by Mr Marti Hoffan when the Rule nisi was 

granted and the notice to show cause why the Rule nisi 

should not be confirmed that argument on behalf of the 
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victims the far:nilies of the victims was seized with Mr Scott 

on behalf of the families of the victims also on instructions 

from Webber Wentzel . 

The Legal Aid Board, strictly speaking is not involved in this 

application, because Mr Mfalapitso Tlhomedi Ephraim is 

duly represented by the Legal Aid Board. As I have 

indicated this application strictly speaking was to determine 

whether the South African Police Services are legally 

obliged to provide legal representation assistance to Mr 

10 Rorich Christiaan Siebert who was formally by the South 

African Police during the occurrence of the alleged 

commission of the alleged offences with which Mr Rorich 

Christiaan Siebert is charged . 

To recapitulate briefly about the history of this matter. The 

two accused in this matter accused 1 and accused 2 were 

respectively arrested on 20 August 2021 on the said date 

the matter was postponed to 23 August and on the date the 

two accused were released on warning, and the two 

accused then subsequently appeared on various occasions 

20 in this Court on the following dates 27 August, 3 September, 

25 October, 27 October and on that date a slight correction 

another accused was added to the indictment meaning that 

it was accused 2. Accused 1, was the one who was 

arrested initially on 20 August 2021. Further appearances 

were on 8 November and 198 November and subsequently 
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By the [indistinct] of these various postponements was 

precipitated by the fact that accused 2 having been formally 

employed by the South African Police exercised according 

to himself his right of employment then to apply in and 

during November 2021 to be accorded or afforded legal 

representation payment by the South African Police . That is 

when this Court came seized with the matter, because in the 

Court 's view it was accepted that the state was ready for 

10 trial, but it could not set down the date for such trial hearing 

before the application of accused 2 or the outcome thereof 

was determined. 

When this Court inquired from Mr Muller who is representing 

accused 2, whether the application had been finalised by 

the South African Police, he advised this Court that he had 

not had a response from the South African Police, meaning 

the Commissioner of Police and even the Minister of Police 

and that is when the Court invoked its inherent jurisdiction 

in terms of section 173 of the Constitution and also section 

20 342A of the Criminal Procedure Act 51 of 1977 to 

investigate what was the cause of the delay in this matter 

not being set down . 

Then this Court meri moto on 17 January 2022, issued an 

order to the effect that Major General Collen Hendricks who 

is the provincial head of the Gauteng Legal Division of the 
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South African Police, should attend court on or before 26 

January 2022, to advise the Court whether he has 

processed and finalised the application which was launched 

by Mr Rorich Christiaan Siebert for legal funding for his 

defence by the South African Police in respect of case 

SS?0/2021. The Court further ordered Major General 

Collen Hendricks, to give reasons why the application if not 

finalised that he should not be held in contempt of this court 

order. 

10 On 26 January 2022 Major General Collen Hendricks 

appeared in this court and the Court engaged him 

concerning the order it had issued and he stated that he 

was aware of the said order and when asked whether he 

was able to com ply with it, he advised the Court that he was 

in the process of obtaining instructions from his superior 

because the South African Police needs to comply with 

certain departmental regulations which are applicable when 

funds are dispense for legal expenses. Further, he profit an 

opinion that the two accused before Court but in particular 

20 Mr Rorich Siebert, are no longer in the employ of the South 

African Police and that they have been discharged in the 

sense that their pensions were paid out and they no longer 

receive a salary in any form of a pension or otherwise . 

Then he further stated to this Court that Mr Rorich 

Christiaan Siebert has received a severance package after 
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JUDGMENT 

Consequently, 

according to Major General Collen Hendricks, that state of 

affairs have consummated a clean break between accused 2 

and SAPS in their formal relationship of employer and 

employee. Further Mr Collen Hendricks General Collen 

Hendricks advised this Court that they have got to comply 

with the prerequisites of the Auditor General in that we have 

to account why the legal costs were paid and that as far as 

he was concerned there was no legal obligation on the 

10 South African Police Services now to finance the legal 

defence of accused 2, because he had effectively resigned 

from his position which he formally occupied with the South 

African Police. 

That there was a clean break as I said and he never ever 

thereafter set his foot in the employ of the South African 

Police and that in terms of the prescripts of employment of 

the South African Police that once a person have taken a 

lump sum as Mr Rorich has done they as the South African 

Police only pay out what they owe to the South African 

20 Revenue Services and that is an effective termination of the 

employer, employee relationship between Mr Rorich and the 

South African Police and to use his words. That 

relationship employment, employer relationship is 

extinguish because Mr Rorich no longer even qualifies for a 

pension and consequently according to Mr Hendricks, in 
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terms of the National Instruction 1 of 2001 which regulates 

the payment by the South African Police for legal 

representation of employees in criminal matters and 

inquiries, accused 2 did not qualify to be paid for legal 

representation by the South African Police . 

That in broad sweep its explanation which proffered to this 

Court by Major General Collen Hendricks but in the same 

breath he said he has even prepared a legal opinion to his 

legal superiors and he is just awaiting his superiors to 

10 implement or decide on that legal opinion. Subsequently, 

the matter was postponed to await the decision of the South 

African Police Services. In the meantime round about 

February 2022 accused 2 eventually received a response 

from the South African Police Services which was a refusal 

to accord him funding for his legal representation in respect 

of the criminal case he is facing. Mr Muller, on behalf of 

accused 2 advised this Court that accused 2 intends to 

launch an application for review of the administrative 

decision taken by the South African Police. 

20 That in terms of the promotion of the Administrative Justice 

Act 3 of 2000 section thereof his client has to do that 

exercise or perform that exercise within a 180 days of 

gaining the knowledge of the rejection of his application by 

the South African Police. That he do not intend launching 

an application for review in a truncated form and that his 



SS?0/2021 rb 
2022-05-04 

7 JUDGMENT 

client will possible making the necessary arrangements to 

collect the records and of the communication needed in 

support of this application. That they believe that, that 

application will probably be launched towards the very end 

of that period of 180 days . Because that is a statutory 

prescription this Court cannot interfere with the legal rights 

and the exercise of that statutory prescription of accused 2 

by insisting that period should be truncated to accommodate 

the [indistinct] of the delay in this matter proceeding. 

10 It was at that stage that this Court received a letter from 

Webber Wentzel, under the authority of Mr Hoffan Morti 

Hoffan . On 24 February 2022, which was actually a letter 

which was addressed to the National Commissioner of 

Police and to the Minister of Police and to the Provisional 

Commissioner of Gauteng Police and this letter was copied 

also to the registrar my registrar meaning formally Ms S 

Polo. The letter reads as follows: 

S v Mfalapitso and Rorich criminal case 70/2021 High Court 

of South Africa Gauteng Local Division. We hold a watch 

20 and brief in the above matter of our clients the families of 

the late Fani Elayah Mathlapo, the late Mr Madikela 

Mathlapo, the late Mtsingo Matabani and the late Zandisile 

Musi who were members of the Congress of South African 

Students. Who were allegedly and I use that adjective 

advisably because Mr Hoffan makes positive allegations 
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that this Court, because has not decided and cannot decide 

any issue before it has heard evidence to that effect terms 

those allegations alleged allegation that the security police 

lured the aforementioned deceased to a pump house near 

Krugersdorp on 15 February 1982. The Police allegedly 

rigged the pump house with explosive which they detonated 

once the four deceased were inside the pump house. 

At the hearing in the matter on 15 February 2022 the leg a I 

representative of Christiaan Siebert Rorich informed the 

10 Court that their client intended to bring an application in the 

High Court to review and set aside the decision of the South 

African Police Services not to pay the costs of his legal 

defence. The judge stated that such application should be 

brought before the next appearance on 22 March. We draw 

your attention to the attached judgment of Pretorius C, 

Pretorius J dated 5 June 2018 in the matter of Wilhelm 

Johannes Coetzee and others v Minister of Police and 

others Gauteng division that is case number 72747/2016, 

which set aside the decision of a South African Police 

20 Services not to fund the defence of WJ Coetzee, A Pretorius 

and F B Motheng. 

The members the accused in this matter they are members 

of the formal security branch of the South African Police. 

They are charged with the alleged murder of the LK 

operative Nolatula Simelane and that Tembi Nkadineng the 
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sister of the late Nolatula Simelane intervened in the legal 

litigation and argued that the accused as formal police 

officer carrying authorised orders were entitled to legal 

defence paid for by the South African Police Services, 

which is the legal successor entitled of the South African 

Police. Webber Wentzel Attorneys represented Nkadineng 

in that litigation the causes for case according to Webber 

Wentzel is allegedly on all fours with that of W F H Coetzee . 

In that case the Court found that 1, the South African Police 

10 Services was a successor entitled to the South African 

Police assumed the reliabilities and responsibilities . 2, the 

alleged kidnapping and alleged extrajudicial killing carried 

out by the security branch of the South African Police were 

allegedly authorised ands were allegedly part of the state 

sanction policy and same was allegedly executed by the 

applicants in the cause and the scope of their employment 

with the South African Police. 3. The state has failed the 

deceased and their families dismally due to the decade long 

delays. 4. The refusal of the South African Police Service 

20 to provide legal representation to the accused contributed 

to further delays which compounded the suffering of the 

family. 

The South African Police Services are accordingly bound in 

terms of this judgment that is the Coetzee judgment by 

Judge Pretorius to pay the reasonable legal costs of the 



SS70/2021 rb 
2022-05-04 

10 JUDGMENT 

formal police officers in apartheid era cases. We point out 

that the Minister of Police and the Provincial Commissioner 

of Police and I take it also the National Commissioner of 

Police chose not to appeal the judgment consequently this 

constitutes a firm indication that the South African Police 

Services accepted the judgment as binding law on the 

matter. It would constitute a cross abuse of both the 

criminal and several court processes to allow dispute that 

judgment when the South African Police Services had amble 

10 opportunity to do so in the Simelane matter. 

Forcing the litigation in this matter would delay the criminal 

cases relating to the trial of causes four for at least 2 years 

as it occurred in the Simelane case. The accused are 

elderly persons and may very well die during this delay. 

They may well very well possibly should have added that 

die during this delay. This would amount to a grieve 

instance given the causes for case which has already 

delayed for decades. In the circumstances the refusal to 

pay for legal defence for Rorich Siebert undermines the 

20 interest of justice as it would delay the trial for years . In 

the Simelane case the two of the accused Gadebe and the 

two key witnesses died while the litigation dragged on for 

more than 2 years. 

If the accused in this case also died while the litigation was 

unfolding it would amount to an entirely avoidable travesty 
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of justice for which the South African Police Services would 

be solely responsible. Should the South African Police 

Service persist with its current approach we as Webber 

Wentzel are instructed to bring an application to intervene 

in the litigation to be launched by Rorich. If the families of 

the four are not cited as interested parties and that 

litigation would seek to have the conduct of the South 

African Police Service sanctioned by way of a punitive 

costs. 

10 We respectively request you the Minister of Police the 

National Commissioner of Police the Gauteng Provincial 

Commissioner of Police to reserve your decision not to pay 

the legal reasonable costs of Rorich and we look for your 

response at your earliest convenance. According to Mr 

Hoffan and Mr Scott who representing the families of the 

four deceased no response was received from either the 

Minister, the National or the Provincial Commissioner of 

Police. Which according to Constitutional Law section 165 

of the Constitution national organs or national bodies or 

20 state organs or state bodies are obliged in terms of section 

165 of the Constitution to facilitate the smooth 

implementation of bill of rights and the sections of the 

Constitution relating to the urgency that we are addressing 

at the moment. 

Subsequent thereto Webber Wentzel also through the 
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urgency of Mr Hoffan, addressed a matter to the registrar to 

my attention. That letter is dated 21 March 2022 and it 

reads as follows, it is also copied to Meyer Kobus who is 

the head of the Department of Litigation and the South 

African Police, it was also copied to the state the 

prosecutor in other words Mr Mathembu then who was 

acting. It was also copied to Mr Mogubeni and it states : 

"RE: subject S v Mfalapitso and Rorich case 

70/2021 High Court of South Africa Gauteng 

Local Division. Dear Ms Polo who is my 

registrar we hold a watching brief for the family 

of the late Fani Mathlapo the, late Madikela, 

and others and we refer to our email dated 2 

March below. We respectfully request a 

meeting in chambers with the presiding judge 

His Lordship Mr Justice Mokgoatlheng and the 

prosecution and the defence before the start of 

the proceedings tomorrow 22 March 2020. The 

aim would be to discuss the ongoing delay of 

the trial due to the refusal of the South African 

Police Services to pay the legal costs of Mr 

Rorich the second accused . Not withstanding 

the binding judgment in Coetzee and Others v 

Commissioner of South African Police Gauteng 

Division Pretoria Case number 72747/2016 . 
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Firstly, we are of the view that the conduct of 

the South African Police Service in the light of 

the afore set judgment should be sanctuaried in 

open court. The South African Police Services 

should also be called upon to act expeditiously 

in accordance with the judgments. Secondly 

we wish to suggest to the Judge that he should 

considering acting in terms of section 173 of 

the Constitution in order to pay in order that 

the South African Police Services pay the 

reasonable legal costs of accused 2 Rorich. Mr 

Hoffan further quotes section 173 that it 

provides that the Constitutional Court the 

Supreme Court of Appeal and the High Court 

have the inherent power to protect and regulate 

their own processes to develop the common law 

taking into consideration the interest of justice . 

The Courts have confirmed that they have 

inherent [indistinct] of power to regulate its 

procedure in the interest of the proper 

administration of justice and he quotes the 

case of S v Paddington 1997 (4) SACR 1076 

Constitutional Court at 22. We submit that it is 

within the inherent power of this Court to 

ensure that procedural fairness as well as the 
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rights of the accused that are upheld in the trial 

and to take necessary steps to guarantee this 

outcome. If Mr Rorich is denied legal 

representation in a trial in which he faces very 

serious charges it will undoubtably impact on 

the procedural fairness of the proceedings. In 

addition, in delaying the trial pending the 

outcome of the civil review proceedings and 

possible appeals may result in a serious 

miscarriage of justice and the accused may die 

in the intervene years. Such powers may only 

be exercised in exceptional circumstances see 

Phillips and others v NDPP 2006 (1) SA 505 

SCA 52. We submit that these are exceptional 

circumstances because of the following factors . 

1, this case has been delayed for decades. 2, 

the accused are elderly and in the twilight of 

their lives. 3, as mentioned above suspending 

the proceedings for 2 or 3 years to resolve the 

civil litigation may very well in result in a 

travesty of justice since the accused could die 

during this period. All though that power that is 

the power in terms of section 173 should be 

exercised sparingly our courts still enjoy 

considerable flexibility. See the case of 
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Paulman and others v Van Wyk and others 

2001 (1) SA 690 e 697 c - f. We wish 

respectfully to ask the judge meaning this 

Court to consider invoking its power its powers 

in terms of section 173 and if so inclined 

whether the judge wishes to hear legal 

argument in this regard. Such legal argument 

could be supplied in writing if the judge so 

decides and orally as well. The South African 

Police Services would probably need to be 

placed on notice to provide any legal 

arguments that they may wish to make. If the 

judge is inclined to invoke his inherent powers 

in terms of section 173 then it would do away 

with the need for a lengthy review process in 

civi I courts." 

I may just mention that when this letter arrived at my 

chambers this Court had because off the inordinate delay 

which had occurred this Court had meri moto had decided to 

20 invokes its powers in terms of section 173 of the 

Constitution . So, when consequently when this letter 

arrived this Court had actually started conducting an inquiry 

in terms of the invocation of section 173 as exemplified by 

the fact that this Court engaged Major Colonel Hendricks 

who was the head of the Gauteng legal department of legal 
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So, it must not be said that this Court was influenced by 

Webber Wentzel to invoke its powers in terms of section 

173, because th is Court had already done so. 

Consequently, in furtherance of its powers inherent in 

section 173 this Court decided that Mr Hoffan should 

address this Court and substantiate his application as 

annunciate in the letter which I have just read. When this 

Court entertained that application there was no 

10 representation for the Minister of Police nor was there 

representation for the Minister for the Commissioner of 

Police that is the National Commissioner of Police and the 

Gauteng Provincial Commissioner of Police. I take it the 

state was obviously there represented by Mr Ngobeni and 

accused 2 was represented by Mr Muller. 

Because of urgency of the delay in this matter being set 

down for hearing the Court exceeded that it was an urgent it 

was urgent that Mr Hoffan should be entertained in his 

presumed application. Just to contextualise his application 

20 on 23 March 2022 Mr Hoffan argued that there are 

exceptional circumstances predicating this case which 

entitle this Court to exercise its inherent power read with 

section 342A 3 of the Criminal Procedure Act 51 of 1977. 

To prevent a grave miscarriage of justice from taking place. 

He argued that it cannot be disputed that because of the 
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four families of the victims and the accused have 

substantive rights in insuring that the criminal trial proceeds 

without further delay. 2, he further submitted that the South 

African Police Service is under legal obligation to pay the 

reasonable legal defence cost of accused 2 Mr Rorich. That 

forcing Mr Rorich to launch civil proceedings review refusal 

of the South African Police to pay his legal cost in term 

force the suspension of the criminal trial pending the 

outcome of he civil proceedings. 3, the civil review 

10 proceedings are likely to take around 2 years if not longer if 

there are appeals subsequent thereto. 5, there is a real 

risk that the accused who are elderly may die during the 

intervening period thereby bringing an end to the criminal 

proceedings. He added that Mr Rorich is about 75 years old 

like I am and Mr Mfalapitso he is 68 years old. 

6, that the harm visited upon the families ands their 

communities will be incalculable and irreversible. He drew 

the context predicating this application that some 40 years 

has elapsed since the alleged brutal and alleged callous 

20 murder of the Khoza's four. That some of the alleged 

perpetrators young Jan Karel Coetzee, Abraham Grabler 

and Brigadier Willem Frederickson who allegedly authorised 

their operations have already died before they could 

allegedly face justice. Fu rt her Mr Hoff an submitted that 

post the winding up of the truth and reconsideration 
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Nelson Mandela if I may add have visited a terrible injustice 

upon the Khoza's four families as well as other families of 

victims of the allegedly apartheid era crimes. 

Further he contended that the Khoza's four case was one of 

approximately 400 which were referred to by the TRC to the 

National Prosecution Authority for further investigation and 

possible prosecution and that all these cases involve 

serious crimes such as alleged murder, alleged kidnappings 

10 in which amnesty have been denied or not being applied for. 

7, Mr Hoffan submitted that virtually all these cases were 

supressed and abandoned as result of political pressure 

which was brought to upon then National Prosecution 

Authority and the South African Police Services. Senior 

official representing the NPA admitted under oath in 2019 

that the authority that is the NPA succumbed to political 

interference in respect of the TRC cases. 

That in June 2021 the Supreme Court of Appeal in 

dismissing the appeal of Rodriquez against the National 

20 Director of Public Prosecutor in case 2019 (2) SACR 251 GJ 

2019 that the Supreme Court of Appeal in dismissing this 

appeal noted that it was perplexing and inexplicable why 

these cases were subjected to political interference. Why 

such a stance would be taken by the executive which 

adopted the policy, possession which is considered by the 
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state parties that the TRC cases would not be prosecuted . 

Whilst, the TRC advocated a bold prosecution policy and a 

guarantee of the prosecutorial independence of the NPA and 

its Constitutional obligation to prosecute crimes and the 

interest in the interest of the victims and survivors of those 

crimes. 

Further, Mr Hoffan submitted that concerted action was 

taken in the Khoza's four case following the launching of an 

application by the families on 2020 before the Krugersdorp 

10 Magistrate's Court for the uplifting of forensic evidence . 

Further Mr Hoffan, submitted that the families of the victims 

and the accused are in the circumstances of this case have 

a substantive right to the expeditious completion of the 

criminal procedure without further undue delay. That under 

section 1 of the constitution the accused and the families of 

the deceased have the right to have an alleged serious 

crime perpetrated against their love ones dealt with 

expeditiously and without delay . 

That a further delay would deny the closure for the families 

20 of the victims and constitute a deep violation of their 

entrenched rights to human dignity and also with valid rights 

to serious prejudice the prospects of a prosecution of those 

accused of allegedly murdering their loved ones. Further 

that South Africa has signed International Covenant for civil 

and political rights in which article 2 (3) read with article 
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2(1) of the said International Covenant. It does not permit 

those who have violated the right to life to escape justice 

and punishment. Further Mr Hoffan, argued that the 

accused have a substantive right in terms of section 

35(3)(d) of the Constitution to have their trial begin and 

conclude without unreasonable delay. 

He further that is Mr Hoffan, argued that the South African 

Police Services have the obligation to pay the legal costs 

which is established in the matter of William Johannes 

10 Coetzee and others v the Minister of Police and Others 

which is a judgment of the Pretoria High Court on 5 June 

2018 in case 72747/2016 by Judge Pretorius who set aside 

the decision taken by the South African Police Services not 

to fund the legal defence of W H J Coetzee, A Pretorius and 

L V Moheng . He further argues that the accused in that 

matter were members of the formal South African security 

branch of the South African Police and they were allegedly 

charged with the alleged murder of a LK operative Nokatula 

Simelane and that Tembi Nkadineng the sister of Nokatula 

20 Simelane intervened and argued that the accused as former 

police officers allegedly carrying out the authorised orders 

of their superiors were entitled to their legal defence being 

paid by the South African Police Services which is the legal 

successor to entitle to the South African Police. 

He further argued that in the case of Coetzee the Court 
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characterised the issue for the decision as to where the 

Minister of Police and or National Commissioner of Police 

or the Provincial Commissioner of the Police had a legal 

obligation to pay the criminal defence cost of the accused in 

the criminal trial, concerning their conduct in an alleged 

apartheid era crime. The accused had applied for legal 

assistance in terms of the standing order 109 and that they 

had acted allegedly on the instructions of their commanding 

officers. 

10 Mr Hoffan, further stated that the Court in the Coetzee 

matter found 1, that the South African Police Services was 

the successor and entitled to the South African Police and 

assumed the latter liabilities and responsibilities to the 

alleged kidnapping and the alleged extrajudicial killings 

alleged carried out by eh South African by the special 

branch of the South African Police were allegedly 

authorised and were allegedly part of the state sanction 

policy and were allegedly executed by the accused in the 

course and scope of their employment with the South 

20 African Police . 

Further he argued that is Mr Hoffan, that the state has 

failed the deceased and their families and their families 

dismally due to decades of long delays. 4, the refusal of 

the South African Police Services to provide legal 

representation to the accused contributed to further delays 
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which compiled the suffering of the families of the 

deceased. Critically he also argued that the Khoza's four 

case that is the present case is on all fours with that of 

Coetzee. Because both allegedly involved the alleged 

authorised security branch operations to allegedly act 

against persons allegedly perceived to be threats to the 

National Security. That the essential facts described above 

also arise in the present case and there is no principled 

distinction between them. That is between the Coetzee 

10 case and the present case, of Mr Rorich and Mr Mfalapitso. 

That consequently the South African Police Services are 

accordingly bound by the judgment in Coetzee to the case 

of Coetzee to pay the reasonable legal costs of the formal 

police officers who were employed during the apartheid era 

crime significantly that the South African Police Services 

elected not to appeal the decision of Coetzee, which is in 

his view a clear indication that the South African Police 

Services accepted that judgment of Coetzee as a binding 

law on the matter. That is the argument which was 

20 proffered in advanced by Mr Hoffan before this Court . 

Mr Muller on behalf of accused 2, contented that his client 

supported the application which was being argued by Mr 

Hoffan. That he reserves his rights because he intends his 

clients reserves his rights because he intends applying or 

taking the decision of the South African Police Services that 
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is the refusal to his client Mr Rorich legal defence funding 

upon review. After having heard that argument this Court 

was persuaded to issue a Rule nisi which stated that a Rule 

nisi calling upon the National Commissioner of the South 

African Police the Minister of Police and the Provincial 

Commissioner of Police Gauteng to show cause on 25 

March 2022 why the following order should not be made 

final. That is the South African Police Service be directed 

to pay the reasonable legal costs of the second accused in 

10 this above matter which costs to include the reasonable 

costs of a senior counsel. 

On 25 March 2022 all the parties were present and all the 

parties were represented . The state was represented by Mr 

Ngobeni, accused 2 by Mr Muller, the then legal aid was Mr 

Molasindi and the families of the deceased victims were 

represented by Mr Scott. Mr Joubert who acted on behalf of 

the Minister of the Police, the Commissioner of the Police 

and Provincial Commissioner of Police. Was the first to 

address the Court, he contended that his instructions are to 

20 oppose the confirmation of the rule nisi. He proffered the 

following defence, that this application when it was 

launched his clients were not present and that it was 

brought on an urgent basis all though no papers were 

delivered in terms of Rule 53 for instance . 

Rule 53 governs the applicability of review applications and 
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proceedings. Further all thought there was no record 

according to him in terms of Rule 53, the Rule nisi was 

accompanied by request that any party who makes 
-----...,, 

representation whether the order the Rule nisi should be 

confirmed or not, was at liberty to file heads of argument. 

He also confirmed that he had not received or had sight of 

th is order and th is Court duly supplied him with that. He 

understood according to him that this Court was sitting in its 

capacity as a criminal court and it was called upon to 

10 conduct an inquiry why there were an unreasonable delay in 

the trial from either the proceedings which impacted on the 

proceedings not being finalised. He admit that the court 

can conduct such an inquiry in terms of section 342A of the 

Criminal Procedure Act and that a Court can make an order 

it deems fit in the circumstances . 

He contended that his clients stated that accused was 

accused 2 was a formal member of the South African Police 

Services who had since resigned and apparently he did not 

go on pension but he bought his discharge. He also stated 

20 that he understands now it is about 40 years after the 

alleged criminal event which occurred in 1982 that accused 

1 and 2 are facing charges in respect of kidnapping, 3 

counts of murder and a count of a crime against the 

humanity of apartheid. He stated that he perused the 

indictment and was au fait with the charges the two accused 
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are facing. He contended that those charges are clearly 

acts which are ordinarily not committed by police officers in 

the execution of their duties . 

He argued that Mr Rorich, when he was charged during 

2021 he approached the South African Police Services to 

request it to afford him legal assistance in the form that the 

police should find his legal defence for the trial. This 

application according to Mr Joubert he confirms that it was 

refused by the South African Police Services and he stated 

10 that when Mr Rorich was in the South African Police the 

standing ordered which government his employment was 

standing order 109 which has since been repealed and 

replaced as I stated by standing order 1 of 2017. Mr 

Joubert, contended that standing order 109 was repealed in 

2017 by the National Destruction 1 of 2017. He quoted 

standing order 109 which he read the silent features thereof 

as follows: The legal representation in criminal courts 

standing order 109 (1a). If a member of the force is to be 

trialled in a criminal court his defence if he so elects will be 

20 conducted by a state attorney provided that he has 

indicated in the application prescribed in B 8 or the 

evidence reflects that he did not forfeit the privilege of state 

defence in that he acted in the execution of his duties or 

acted in a bona fide belief that he did not exercise his 

powers in a reckless or in a malicious manner or did not 
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Mr Joubert, argued that Mr Rorich would be hard burst to 

convince any court or the police for that matter that what he 

did in the execution of his duties could never have been the 

case. Secondly, he did not exercise his power in a reckless 

or malicious manner which could not also be the case. At 

that stage this Court interjected and advised Mr Jou be rt 

that this Court was advised that Mr Rorich intends pleading 

not guilty and that he has a right to exercise his 

10 constitutional right to silence and to remain silent that is he 

is not obliged to make a statement in terms of section 115 

of the Criminal Procedure Act to the various charges 

preferred against him. He has the right to remain silent in 

terms of the constitution. 

However, Mr Joubert persisted and argued that when one 

reads the indictment objectively and the summary of facts it 

is clear that accused 2, committed the offences prima facie. 

That he could not have ordinarily be put in the category that 

if he was a police officer in the category that he was police 

20 officer in the execution of his duties. Further Mr Joubert 

argued that the South African Police have a discretion that 

there is no legal obligation for them to provide legal 

funding, because there are several provisions which 

government that urgency. First an application must be 

brought by a police officer whether he should be assisted 



SS?0/2021 rb 
2022-05-04 

27 JUDGMENT 

financially and of the criteria used by the South African 

Police in considering that application it is whether and how 

the applicant police officer is going to repay the legal 

· assistance which was disposed financially to him. 

Because ordinarily if a police officer he must either an 

acknowledgment of debt or an undertaking to repay and he 

must also have he ability to repay include legal costs with 

which he was assisted. Because in the end if the police 

officer remains a tax payer and has not withdrawn his 

10 pension and he is still in the force that would serve as 

security for the state that is the South African Police to 

recover the best legal costs. Further Mr Joubert, argued 

that there is a discretion , which the police officers are 

obliged to act rationally and reasonably and meritoriously 

regarding the execution of their duties . 

Further Mr Joubert, contended that under the standing order 

217 the other Act's criteria is that a police officer should not 

exceed his powers because that would be against public 

interest to grant him legal assistance and also that there 

20 should not be a conflict of interest in his version which may 

differ from whatever the witnesses state. When the state is 

the complainant which is the case here. Mr Joubert, also 

argued that all though the South African Police Services do 

not want to formalistic . The question is whether they will be 

able to recover the disposed legal fees should accused 2 be 
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found guilty, and forfeit the state's protection . Further Mr 

Joubert, contended that it is not every police officer who is 

being criminally charged who is entitled to legal 

representation. There is a process. He quoted a judgment 

of the Cape Provincial of the Western Cape High Court. 

Matter of Govender v Minister of Police and others it is case 

number 21979/2015. Wherein in paragraph 8 of that 

judgment Mr Joubert quoted same and argued that section 

205 of the Constitution ordains the objects of the police 

10 services are to prevent, combat, investigate crime and to 

maintain public order to protect and secure inhabitants of 

the Republic and their property and to uphold and enforce 

the laws. That the duties and functions of the members of 

the police service wilfully are set out in section 11 to 

section 14 of the South African Police Act. Then it is clear 

to him the applicants are members of the South African 

Police Services places them in a position not to commit 

offences as the crimes as alleged. That is the conduct 

which the prosecution relies on however by no stretch of 

20 imagination he described conduct or X which form X or 

conduct within the cause and scope oJ the duties of accused 

1 and 2 as employees of the South African Police . 

Consequently, he is of the view that eh application of 

accused 2 for the request for legal assistance be dismissed 

with costs. Mr Joubert, was further worried that this Court 
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should be circumspect and cautious in attempting to set 

aside the position of the South African Police Services of 

refusing the application to provide legal assistance funding 

to accused 2. According to him in the case of Coetzee and 

others v The Minister of Police in that case which was 

adjudicated by Judge Pretorius he said in a civil capacity 

and not in a criminal capacity. 

This Court wanted to inquire if that judgment by my 

colleague Mr Pretorius in the Coetzee matter was not 

10 persuasive at least to this Court. Mr Joubert, argued that 

maybe the Court can take judicial notice of it, but obviously 

there is no facts before this Court and that the Court is 

aware that every case is ordered or finalised on its own 

merits and that this Court sitting in a criminal court or as a 

criminal court and doing engaging in an investigation under 

section 342A. He should be very careful to try and serve he 

function of the High Court sitting in a review capacity. He 

must be very careful not to satisfy a decision of the South 

African Police Services which refuse to grant legal 

20 representation to accused 2. 

The Court cannot state that whatever decision taken was 

irrational, or unreasonable in the circumstances or that it 

was justifiable for this Court to set it aside because there is 

no evidence before this Court. He conceded that this Court 

has inherent jurisdiction to take upon the common law in 
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terms of the Constitution. He further argued that it would 

be a very brief if this Court could simply without no 

information on which the Court can even serve those 

purposes to clearly set aside an administrative decision 

because the law is clear. If any party is not satisfied with 

that decision the process of review is to be followed. 

Further Mr Rorich, should explain to this Court why since 

the date of the application was refused he did not 

immediately take necessary and required types to approach 

10 the High Court with an application to review and set aside 

the decision to refuse his legal representation. That is in 

broad view was the argument proffered by Mr Joubert on 

behalf of the South African Police Services . 

Thereafter Mr Scott on behalf of the families of the 

deceased victims argued. Before I deal with his argument 

maybe, okay fine let me proceed. They argued principally 

that Mr Hoffan moved an application principally based on 

section 173 of the Constitution. That this Court indeed has 

the power in terms of that section not only to act on the 

20 basis of the application but the Court can meri moto act in 

terms of that section. They argued that we have invidious 

situation in that government organs or organs of 

government and the NPA and the South African Police 

Services and even the National Government are intent are 

intent to supress these cases which recommended by the 



SS70/2021 rb 
2022-05-04 

31 JUDGMENT 

TRC to be investigated and perpetrators to be charged if so 

proved. 

Now that is the NPA which is an arm of government has 

finally brought this case to Court. We have the invidious 

position that another branch of government the South 

African Police Services refuse to assist accused 2 who was 

formally employed by its predecessor the South African 

Police. The South African Police Services are actually 

saying accused 2 should now approach a third branch of 

10 government which is the legal aid, because they are not 

prepared to cover the legal defence cost of accused 2 . 

Correctly, Mr Scott argued that state entities have the 

Constitutional duty to respect and promote fundamental 

rights which includes the rights to dignity for the deceased, 

the accused and the families of the victims, who also have a 

right to access this Court and also invoke rights in terms of 

section 35 of the Constitution including the right to a fair 

trial. Furter that state entities have a duty under section 

165 of the Constitution to ensure that the Court processes 

20 are effective. That they have a duty also that state entities 

cannot prepose them with fundamental rights of citizens, 

because the Constitution is the primary custodian of these 

fundamental rights and courts must give effect to it. 

Mr Scott, argued that the arguments proffered in this Court 

by the South African Police Services through the urgency of 
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Mr Joubert are the same arguments which were advanced in 

the Coetzee court criminal matter. That the judgment of 

Coetzee is a binding judgment against the South African 

Police Services because it did not appeal that judgment. 

Further Mr Scott argued that in the case of Coetzee and 

others that Court has already decided those issues which 

are albous and similar to the issues which are assailant and 

pertinent in the present case the Court is handling. 

All the contentious issues like for instance the issues 

10 around whether there was a conflict of interest and that the 

South African Police Services are the successor of the 

South African Police and consequently they are also seized 

with the rights and obligation which accrued from the 

conduct and activities of the South African Police in the 80s 

pertaining to this case of Khoza's four. Further Mr Scott, 

argued that the Supreme Court of appeals and the High 

Court in Pretoria North Gauteng High Court has is on record 

that the families of the victims of the deceased victims have 

a right which is a Constitutional right which exist outside of 

20 the rights of the accused and the deceased and that this 

ratio has been confirmed by the SCA in the case of 

Rodriquez v NDPP SCA 2021 (2) SACR 333 and further that. 

That right Constitutional right to be heard by this Court has 

been recognised also in the Coetzee judgment, which on 

page 5 on paragraph 5 thereof it was contended that the 
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families of the deceased have substantive rights and they 

also have rights to closure and the rights to dignity and the 

rights to avoid further delays which undermines their 

dignity. 

He further argued Mr Scott, that the critical question is this 

issue of whether or not Mr Joubert argued that his client 

still was at liberty to exercise a discretion de novo in the 

application of accused 2. Having regard to the same 

subject matter which was dealt with by Judge Pretorius in 

10 the case of the Coetzee . His client the South African Police 

Services elected not to appeal the decision of Coetzee it 

means they accepted the correctness of that decision and 

that decision is binding on the Squth African Police . 

In paragraph 14, of the Coetzee judgment Pretorius Jin that 

division falls under the Superior Court Act the Gauteng 

Division consequently th is Court is bound by Judge 

Pretorius's decision as a matter of law. I may add that, that 

is the correct legal statement except that if this Court can 

find after having read and studied the Judge Pretorius 

20 decision and judgment in the Coetzee case can come to the 

conclusion that Judge Pretorius was clearly wrong , then this 

Court may not have to be bound by her decision. But if this 

Court after having read that decision decides that Judge 

Pretorius is not wrong that is his judgment is not wrong then 

that decision is the law in the jurisdiction of both courts at 
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least and it binds all the judges who sits in these courts . 

That is in Pretoria and even Johannesburg concerning the 

judgment which was made in the Western Cape by Judge 

Veldman of the Western Cape that case of Govender has 

got no application in this two divisions that is the Court in 

Pretoria and the Court in Johannesburg. Because that case 

was not dealing with standing order 109 which was 

applicable in the years 1982 and 1983 when the accused 

before Court were still members and employees of the 

10 South African Police. That Cape division deals with 

standing order 1 of 2017 and it also deals with the Police 

Act which was passed after the date of 1 5 August 1 982 

which date the alleged kidnapping and the alleged murders 

and the alleged crimes against humanity were allegedly 

committed by the accused before Court. That date exigency 

of 15 November 1982. 

That date is governed by that is far as 

The standing order 109 is concerned is governed by that 

standing order. It is not governed, that is that offence 

20 whether one qualifies for legal assistance or not because it 

was committed in 1982. It is governed by standing order 109 

and not by standing order 1 of 2017. The law is tried that 

you cannot decide a case posed the legal obligation or the 

legal precepts which were applicable at the time. In 1982, 

1983 there was no constitution action 109 of 2006. 
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So the Constitution was not applicable then and consequently 

as I w i 11 I ate r find . M r Major Gener a I Co 11 in Hen d ricks h is 

application of the standing order 1 of 2017 to the application 

of legal assistance of accused 2 which is predicated on an 

offence which was allegedly committed in 1982 had 

completely misdirected himself because that law of 2017 is 

not applicable to the transmission of legal funding to 

members of the Police Force, it was not in 1982. Same with 

the Cape Western Division of Govender against Veltman. 

10 Veltman, Govender against the NDPP the Cape judge deals 

with post facto laws the Police Act and he also deals with 

standing order 2017. 

Those letters were not applicable in 1982. Mr Scott argued 

that the police South African Police accepted the Coetzee 

judgment because they did not challenge it and it is 

consequently binding on them and they cannot now come to 

court to make the same arguments in the present matter 

which have been rejected by the court in the Coetzee case. 

That in summary was the argument which Mr Scott provided. 

20 Mr Muller on behalf of accused 2 reminded the court that the 

application before court which was launched by Mr Hoffen of 

Webber Wentzel was the application of the families of the 

victims of the deceased victims; it is not an application by 

accused 2 but his clients supports that application. That is 

in broad strokes was the evidence which was delivered, which 
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have now to consider that evidence 

and decide whether the South African Police Services have a 

legal obligation to fund the legal representation costs of 

accused 2 . 

Ja well, to start at the very beginning, this court as 

incorrectly argued by Mr Joubert on behalf of the South 

Afric~n Police Services is not reviewing the decision by the 

South African Police Services in refusing to grant accused 2 

the legal funding for his legal assistance against the charges 

10 he is facing. I am not taking that decision, I am not taking it 

on review, I am not reviewing it. This court is proceeding in 

terms of section 173 of the Constitution and section 342A of 

the Criminal Procedure Act. 

So th is court admits that it, because it is conducting an 

enquiry or an investigation in terms of section 342A of the 

Criminal Procedure Act and it is also empowered in terms of 

section 173 of the Constitution to govern its processes if for 

efficacy if there are problems regarding like in this case the 

proceedings which are dilatory because of certain reasons 

20 and the court has a right to enquire why it is so in terms of 

section 342A. Just to recap; section 173 of the Constitution 

provides for the inherent power of superior courts as follows: 

"The Constitutional Courts and Supreme Court of 

Appeal and the High Court of South Africa each 

have the inherent power to protect and regulate 
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their own processes and to develop the common 

law taking into account the interest of justice ." 

And sorry I just want to get the, yes excuse me just wait. 

have this letter here . Who has got the Criminal Procedure 

Act? Do you have a copy? I want to quote section 342A of 

the Criminal Procedure Act. I had it here but because that is, 

ja here it is sorry. Section 342A concerns unreasonable 

delays in trials. Paragraph section 1 states: 

"A court before which criminal proceedings are 

pending shall investigate any delay in the 

completion of the proceedings which appears to 

the court to be unreasonable and which could 

cause substantial prejudice to the prosecution . 

The accused or his or her legal advisor, the state 

or the witness, 

(2) In considering the question whether any delay 

is unreasonable the court shall consider the 

following factors: 

(a) The duration of the delay . 

(b) The reasons advanced for the delay. 

(c) Whether any person can be blamed for the 

delay . 

(d) The effect of the delay on the personal 

circumstances of the accused and witnesses . 

(e) The seriousness, extent or complexity of the 
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(f) The actual or potential prejudice caused to the 

state or the defence by the delay including a 

weakening of the quality of evidence. The possible 

death or disappearance or non-availability of 

witnesses . The loss of evidence, problems 

regarding the gathering of evidence and 

considerations of costs. 

(g) The effect of the delay on the administration 

of justice . 

(h) The adverse effect on the interests of the 

public or the victim in the event of the prosecution 

being stopped or continued. 

(i) Any other factor which in the opinion of the 

court ought to be taken into account. 

(3) If the court finds that the completion of the 

proceedings has been delayed unreasonably the 

court may issue any such order as it deems fit in 

order to illuminate the delay and any prejudice 

arising from it or to prevent further delay or 

prejudice including an order 

(a) Refusing further postponement of proceedings. 

(b) Granting a postponement subject to any such 

conditions as the court may determine . 

(e) 1. That the state shall pay the accused 
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consents, the wasted costs incurred by the 

accused as a result of an unreasonable delay 

caused by an officer employed by the state . 

2. The accused or his legal advisor as the 

case may be shall pay the state his wasted costs 

infused by the state as a result of an unreasonable 

delay caused by the accused or his or her legal 

advisor as the case may be. 

(f) That the matter may be referred to an 

appropriate authority for an administrative 

investigation an possible disciplinary action 

against any person possible." 

I have laboriously regurgitated the evidence regarding this 

case. This case inception is the commencement of the 

alleged criminal offence which apparently happened on 15 

September is it? 

MR NGOBENI: February . 

COURT: February? 

MR NGOBEN I: February yes. 

20 COURT: 15 February ... [Intervenes]. 

FEMALE SPEAKER: 1982. 

COURT: 1982 Thanks thanks . Now that is the triggering, 

triggering moment of the existence of this case because in 

our law there is a accountability if a person has been 

allegedly unlawfully kidnapped, allegedly unlawfully murdered 
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et cetera but it is common course that the accused in this 

case were arrested in August 2021. It is about how many 

years since 2015? mean 1982 ne? 

MALE SPEAKER: [Indistinct] 40 years [indistinct]. 

COURT: It is about 40 years, 40 years' no one, no one with 

any intelligence can argue that there has not been a delay in 

the prosecution of this case. Without attributing or 

mentioning the reasons why but the point is every sane 

person will agree that after 40 years where the accused, the 

10 witnesses, the relatives of the deceased's victims have not 

had closure is a cause for grave concern. It is a cause for 

grave concern and I am not blaming the accused for the 

delay, there are other urgencies which apparently have to be 

blamed for the delay . 

So the facts of this case predicating this case fall squarely 

within the factors mentioned in section 342A of the Criminal 

Procedure Act. This case was ready for trial as at last year . 

It was delayed purely by the refusal in main, by the refusal of 

the South African Police Services to exceed to the request by 

20 accused 2 that they should fund his legal, I mean his criminal 

case. In terms of section 35 the accused 2 has a 

con stitutio na I rig ht to be defended in a cri m ina I case unless 

he states that he will defend himself. And in terms of section 

35 of the Constitution the accused has the right to a fair trial 

and a trial can only be fair if the accused wants legal 
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representation and he then is furnished with such legal 

representation . 

The accused are facing serious charges, kidnapping, counts 

against humanity of murder read with section 32 of the 

Constitution alternatively murder read with the provisions of 

section 91, 92 and 258 of the Criminal Procedure Act 51 of 

1977 and alternatively murder also in count 4 and count 3, 

humanity of crime against humanity read with section 232 and 

alternatively murder also. These crimes are very serious 

10 crimes and the accused too obviously realises that, that is 

why he invoked his rights by making an application to the 

South African Police Services to fund his legal costs for the 

defence of against the charges he faces. 

20 

In the case of state v Ambros 2005 (2) SACR 211 (C) it is a 

Cape decision of two judge's J P Thlope and Nthlolo J. I just 

want to state quote the head note. Here the Legal Aid Board 

had refused to fund an accused person and he contested that 

refusal and this is what the learned judges had to say: 

"The refusal by Legal Aid Board to provide legal 

representation not in all cases absolves the state 

of its constitutional duty. The refusal by the Legal 

Aid Board to provide representation not in all 

cases absolving the state of its constitutional duty. 

The accused is to be advices of the right to ask the 

court to make the order that he or she be provided 
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with legal representation at state expense as 

provided for by the Legal Aid Act 22 of 1969." 

These judges are addressing the question of the refusal by a 

state organ called the Legal Aid Board to provide funding, 

Legal Aid funding for the accused to have legal 

representation, and they say that 

"Refusal does not absolve the Legal Aid Board of 

its constitutional duty to furnish or provide an 

accused person with legal representation if he so 

applies and they say that accused has got a right 

to ask the court to make an order that she or he be 

provided with legal representation at state expense 

as provided by the Legal Aid Act 22 of 1969." 

Now the accused it is common course that he was employed 

in 1982, 83 he resigned in '87 according to Major Collin 

Hendricks. The accused was employed as a police officer by 

the predecessor of the South African Police Services in 1982 

to 1987 when he was still employed but when one reads the 

standing order 19 it is very critical for one to bear in mind the 

20 strict stipulations of that order. For instance, the definition of 

employee in the standing order 109 is defined as following : 

"An employee may only be provided with 

assistance in accordance with the instruction if at 

the time of the alleged commission or offence such 

an employee acted or omitted to act at the time of 



SS70/2021 rb 
2022-05-04 

43 

the commission of the alleged offence ." 

JUDGMENT 

So what triggers legal representation the right to legal 

representation in terms of standing order 19 which was 

applicable in 1982 and 83? And actually it was applicable 

right up to 2017 just before the promulgation of standing 

order 1 of 2017. Once you were employed as a police officer 

and an exceed [indistinct] that is at the time of the alleged 

commission of or the offence you are still employed Whatever 

conduct you are accused of you are entitled, you are entitled 

10 to be furnished or provided with legal representation. So 

when Major Collin Hendricks General Hendricks came and 

said that "hey, accused 2 resigned in 1987 he was paid off, 

he took his pension or the board has discharged" that is 

irrelevant, that is irrelevant. The operative issue is as at the 

commission as at the alleged commission of the offences on 

or about 15 February 1982 accused 2 is entitled to invoke his 

membership and employment as a police officer employed by 

the South African Police which was subsequently entitle 

became the South African Police Services which adopted the 

20 rights and obligations arising from the South African Police 

Services. So Mr Roorich on 15 February is entitled as of 

right. It does not depend; this standing order does not say 

unless he has not resigned, unless he has not bought his 

pension, unless he has not taken his discharge, it is a blunt 

statement okay . 
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So we can, this court can dismiss the reasons which were 

given by Hendricks General Major Collin Hendricks that the 

South African Police Services are not given obliged to provide 

accused 2 with the payment of legal fees for his legal 

representation arising from the charges he is facing. He is 

speaking about a different law order standing order 1 of 2017, 

no it is not applicable. The applicable order was 109 

standing order 109. Right I will come back to that. 

For instance, I said I am not reviewing the decision taken by 

10 the South African Services in refusing the application of 

accused 2 to provide him with funded legal representation. 

Mr Hoffen and Mr Scott on behalf of the families of the 

victims, deceased victims argued that this present case of the 

[indistinct] for the factual matrix of this case is synonymous 

to the factual matrix which obtained in the case of Coetzee. 

It must be so in the sense that Coetzee also in 1983 Wilhelm 

Johannes Coetzee he was in the employ of the South African 

Police so he was also as a logical consequence he was also 

infused with the right to invoke, to invoke standing order 9 if 

20 he wanted legal if he wanted funding for legal representation 

which he did. So the position of Coetzee and accused 2 is 

analogous it is the same right. Accused 2 was employed as a 

member of the security branch of the South African Police, 

the same obtains for Coetzee also. He was also employed as 

such. 
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Now the question is the legal president established in the 

case of Coetzee is it also applicable as a legal president in 

the case of accused 2? In other words, what is a judgment? 

This court when it says it is bound by a judgment what is the 

court actually saying? 

Well the court simply is saying that the establishment of the 

facts and the establishment of the legal principals in a 

particular judgment if there are saliently synonymous and 

analogous with the facts of another case that legal president 

10 which is been established is binding to all other cases in the 

future which are argued and decided on analogous and similar 

salient facts. Judge Pretorius reviewed a decision of the 

South African Police Services and that decision was based on 

the application of standing order 109. That decision was 

predicated on the standing order of standing order 109 on the 

application of standing order 109. Accused 2 has applied for 

legal funding for legal representation for the charges against 

the charges he is facing. Such application is based on 

standing order 19. So these are similar salient features 

20 which are analogous. It is not cat and mouse it is all chalk . 

Accused 2 uses the same standing order to apply for legal 

representation funding, Coetzee Johannes also used the 

same standing order 109 when he applied for legal funding 

and both applications were refused, both applications were 

refused. 
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But what is critical, sorry so many documents here 

[indistinct]. An analysis of the facts predicating the judgment 

of Pretorius J in the Coetzee matter are the following . The 

issues which Judge Pretorius had to content with are the 

following as enunciated by herself; paragraph 10: 

"The court has to decide whether the minister and 

or commissioner who are the 1st and 2 nd 

respondents have a legal obligation to pay the 

criminal defence costs of the applicants accused in 

the criminal trial." 

Paragraph 11 he says : 

"The chronology of litigation is important when the 

court has to decide whether the decision by the 2 nd 

respondent should be reviewed and set aside and 

if doing so, the matter should be remitted or 

whether this court should substitute itself for the 

decision of the 2 nd respondent." 

Paragraph 12 : 

"On 26 February 2016 the three applicants were 

arrested and charged with murder with the alleged 

murder of Nokothula Simelani during September 

1983". 

In the present matter before us on 20 August 2021 accused 1 

and subsequently accused 2 in August 2021 were arrested 

and charged with offences which allegedly happened on 15 
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February 1982. So the time period is also analogous. On 14 

March 2016 all three applicants applied in terms of the 

standing order 109 to the police for legal assistance in a 

criminal matter . The same thing here. In November 2021 

accused 2 applied to the same applicants it is not different 

applicants, the same parties, same party the respondents are 

constant in the two cases it is the Minister, the Commissioner 

and the National Commissioner and the Provincial 

Commissioner of Police. 

10 These three respondents are constant in th is equation. And 

then on 4 May 2016 the 2 nd respondent refused the three 

applicant's application for legal assistance. In our case it 

was in ... [Intervenes]. 

MR MULLER: February . 

COURT: In February sorry; in February 2022 the application 

for legal assistance was refused. Right so the reasons for 

the refusal of the applications of Coetzee, Pretorius and Mung 

in the Coetzee case are predicated upon the applicability of 

standing order 109. In paragraph 28 of that Coetzee 

20 judgment the judge states : 

"The reasons dealt with by the 2 nd respondent's 

legal team when refusing the application were that 

the applicants had exceeded their powers of duty. 

That it would be against the state and public 

interests to grant legal assistance. That there is a 
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conflict of interests as the applicant's version 

differs from that of the three witnesses and that 

the complainant is the state. And that it would be 

difficult to recover the debt as the pt and 2 nd 

applicants are no longer in the employ of the South 

African Police that is number 2". 

Also that was one of the reasons which was argued by Mr 

Joubert that since he is no longer employed and he is no 

longer a member of the South African Police the state will not 

10 be able to recover the legal funding if he is convicted. So the 

same reasons are advanced in the Coetzee matter. And also 

in the Coetzee matter the provincial head of Legal Services 

did not recommend the application of Coetzee and his 

colleagues and the reason furnished is that Coetzee the 1st 

applicant does not work for SAPS and the recovery of any 

debt due to SAPS will be problematic. The same reason 

which Mr Joubert argued in court pertaining to why there was 

a refusal to fund accused 2. And one of the reasons in 

paragraph 33 in the Coetzee case he was advised that he 

20 must apply for assistance for legal aid. The same argument 

which was raised by Mr Joubert here. Why does he not apply 

for legal aid? So all the accused in the Coetzee case were 

told you must apply for legal aid assistance . 

Mr Joubert argued that when he read the prescripts of 

standing order 19 he said Mr Rorich will find it hard-pressed 
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to convince a court let alone the police that the charges he is 

facing namely allegedly kidnapping, allegedly murder were 

committed in the course and scope of his employment, were 

allegedly committed during the course and scope of his 

employment with the South African Police Services will find it 

hard-pressed when you read the litany of the prescripts, that 

it is a discretion which is used or applied by the South African 

Police Services in considering whether to fund a former 

member or a member like accused 2 or Coetzee whether when 

10 you read objectively the indictment, that conduct is alleged 

conduct which is allegedly it is [indistinct] accrued to accused 

2 . 

That conduct cannot pass the constitutional master as the 

exercise the reasonable exercise of a lawful conducting 

duties. That is what they are saying . Then this court 

interjected and said "no but accused says he is going to plead 

not guilty". These are allegations they are not proven. They 

are allegations. The state has still to prove those allegations 

before the accused can be convicted. And Mr Joubert in 

20 essence was arguing that accused 2 cannot be here to argue 

that as a policeman he was obeying an illegal instruction it 

cannot be here to argue that but the judge here found that no 

that is a blunt statement. The state still has to prove whether 

accused 2's conduct was criminally liable, allegedly criminally 

liable. 
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Further clause 4(4)(b) of the standing order 109 

provides that: 

"An application for assistance may be refused in 

the event of information showing that 

(b) It will be against the state or public interests 

todoso." 

And clause 4(1) and 4(2) of the standing order 109 sets out 

the grounds to approve or refuse applications for legal 

assistance. 

10 Subsection (1) states : 

20 

"An employee may subject to sub paragraphs 2 and 

3 only be provided with assistance in accordance 

with this order, that is the standing order, if at the 

time the alleged commission of the alleged 

commission of the offence such an employee acted 

or omitted to act when he or she should have acted 

in the execution of his or her duties. 

(2) An employee does not qualify for assistance 

paid by the service if he or she at the time of the 

alleged commission of the offence 

(a) Intentionally exceeded his or her powers and it 

is clear that an employee at the time of the alleged 

commission of the offence was not disqualified in 

terms of paragraph 2(a) of the standing order." 

Right but the learned judge here said no those are not cogent 
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reasons which one can use to refuse an applicant legal 

funding because an accused person is constitutionally 

presumed to be innocent until the contrary is proved. You 

cannot look at the document and say hey, like Mr Joubert was 

arguing, you are charged with murder you will be hard

pressed you will be hard pressed to convince the South 

African Police Service or even the police themselves to 

furnish you, or provide you with the funding for legal costs 

because this you are accused of a criminal offence but infact 

10 what he is saying he is saying you are presumed to be guilty 

of a committed murder. 

It is by inferential reasoning that you lift that meaning . The 

guy is charged with murder; oh we cannot fund you but that 

murder has not been proven. This is what Judge Coetzee 

says, mean Judge Pretorius says . The state still has to 

prove that and those regulations cannot subvert a 

constitutional stipulation of section 35 that an accused person 

is innocent until found guilty. So you do not have to be a hot 

lawyer to know that prescription is unconstitutional because it 

20 reverses the onus of proof on an accused which onus has 

long been declared to be unconstitutional. Right, in 

paragraph 60 and 61 of the 2 nd respondent's answering 

affidavit the reason for refusing the 1st and 2 nd applicant's 

application for legal funding is that they were no longer in the 

employ of the South African Police Service . 
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They accordingly could not qualify for assistance. This 

decision by the 2 nd respondent was based on the definition of 

the employee in the standing online order where a employee 

is defined as an employee it means any person in the 

employment of the service but the fact is employment triggers 

the right to legal to funding legal representation, employment 

triggers that and when a person has resigned this major 

general wanted this court to accept is no longer in our 

employment, he has taken his pension we no longer deduct 

10 tax from him therefore the employee-employer relationship 

has been terminated in 1987 after he resigned. 

20 

No what triggers the legal funding is the occurrence of the 

alleged criminal offence in respect of accused 2 it is alleged 

it happened on 15 February 1982 not the resign at ion in 19 87 . 

Further here another reason which was proffered by the South 

African Police Service, they say it will be problematic to 

recover their debt should it become necessary and the 

learned judge here says : 

"Just because this incident took place in 1983 

when they were members of the South African 

Police, just because they are no longer employed 

or they resigned cannot be regarded as a sufficient 

reason for denying the 1st and 2 nd applicant's legal 

assistance." 

And in any case, it is a blunt statement there will be no 
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evidence that could be impossible that it will be impossible to 

recover the debts from the pt and the 2nd applicants. Those 

reasons cannot stand, correspondingly also. It was argued 

cogently by Mr Joubert that yes these persons they are no 

longer employed. They do not have pension from which we 

can get our security to recover the debt. So it is impossible. 

They have not taken any means to establish the financial 

credibility creditworthiness of accused 2 . 

They have not; maybe this gentleman he is the one who won 

10 the Lotto of 230 the other day, R230 million . They do not 

know that they just say hey because he is no longer employed 

he cannot be able; he cannot be in a state to recover we 

cannot ask to recover the debt should he be convicted. How 

do they know that he will be convicted? How do they know 

that? How can that be that predicate the reason for the 

refusal to grant legal funding for accused 2? They have 

already decided he is going to be convicted which is 

constitutional nonsense because no evidence has been led in 

any court so that reason is rational and it cannot stand . This 

20 is what judge Pretorius finds. And further in paragraph 52 he 

says that 

"It is important to know that the 2 nd respondent 

does not regard that is Commissioner of Police, 

does not regard the South African Police Services 

as a successor entitled to the South African Police 
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and does not concede all the liabilities and 

responsibilities attached to the South African 

Police that they will apply in equal measure to the 

South African Police Services. The successor 

entitled, being the South African Police." 

This actually was the reasoning which was proffered by Major 

Collin Hendricks, Genera I Collin Hendricks in th is court when 

he said that "we now deal with matters in terms of standing 

order 1 of 2017 ." That is what is applicable not standing 

10 order 109. And they also say no, we do not regard the South 

African Police Services as a successor entitled to the 

liabilities and responsibilities attached to the SAP but the fact 

of the matter is regarding accused 2 they interchangeably use 

standing order 109 and standing order 1 of 2017 depending 

which exigency suits their case; and this cannot happen they 

are not entitled to do that. Only one piece of legislation is 

applicable, standing order 109. This judge says 

20 

"The fact that the applications were dealt with in 

terms of standing order 109 confirms that the 2 nd 

respondent did consider the application but 

misdirected herself by finding that they were no 

longer in the employ of the South African Police ." 

That is why even accused 2 here in court, Mr Joubert argue 

that he is no longer in the employment of the South African 

Police Service that is why you cannot give him legal funding 
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for legal representation because there is no security that if he 

is convicted we may discover, we may recover. And the 

learned Judge Pretorius says that finding that because he 

was no longer in the employee with [indistinct] predicates one 

of the reasons for the refusal to accord Coetzee and his 

colleague legal funding and that is wrong because the 

payment issue is not determinative of whether accused 2 has 

a right to legal representation funding flowing from 109 

flowing from standing order 109 because he accused 2 was a 

10 member of the South African Police at the time when the 

alleged offences occurred in 1982. 

So the learned judge says, no this is a misdirection and the 

learned judge says this South African Police Service official 

did not take the provision of paragraph 4(1) of the standing 

order 19 where it specifically provides that at the time of the 

alleged commission of the offence into consideration because 

all three applicants were employees of the South African 

Police at the time of the alleged offences in 1983 . 

And consequently he found that the three applicants that is 

20 Coetzee and his two colleagues were members of the South 

African Police and as such qualify for legal assistance. 

Consequently, also in this case relating to accused 2, one of 

the reasons they try, we cannot give you legal assistance 

funding because you are no longer a member of the South 

African Police. He says, this judgment says no that reason 
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cannot be a qualifying criteria. The qualifying criteria is at 

the time of the commission of the alleged offence accused 2 

was a member and consequently because of that he qualifies 

for legal assistance. The court also dealt with the following 

prescriptions under Clause H of standing order 109. 

(1) The member exceeded his powers when 

executing his duties . 

(2) There is a conflict of interests existing due to 

different versions or facts offered by employees 

involved in the same incident. 

(3) It will be against the state and public interests 

to offer assistance as the state is the complainant . 

The judge Pretorius argued that look, there is no evidence 

when this member is allegedly accused of having exceeded 

his powers in executing of his duties and also it is 

interpretation nonsensical to state that there is a conflict of 

interests due to different versions or facts offered by the 

employees involved in the same incident because the learned 

judge correctly found that the employees are not the accused. 

20 How can there be a conflict of interests between the accused, 

an accused person and a witness . These are two categorised 

identifiable positions in law. An accused person is standing 

trial, the witness gives evidence on behalf of whoever, the 

state or whoever and there is no conflict of interests because 

the employees are not charged . 
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And this, although the judged did not add this [indistinct] it 

will be against the state and the public interests to offer 

assistance as the state is a complainant. That is totally just 

nonsense. I mean the NPA prosecutes people on behalf of 

the state I mean, how can you argue that I mean the NPA 

prosecutes people or citizens on behalf of the state. Now 

here it says, they say it will be against the state and public 

interests to offer assistance as the state is a complainant. 

When I steal, when I steal okay, I merely say if I steal state 

10 capture funds if I steal those the layman speaks loosely and 

says you know the CEO of Eskom for instance is the 

complainant. He is not. The state is the complainant. The 

CEO proffers evidence or gives evidence on behalf of the 

state so the judge is correct to say that for instance Coetzee 

and Company are accused of having exceeded their powers of 

duty and then they have recourse to section 205(3) of the 

Constitution as well as the provisions of the South African 

Police Act of 1995, 68 of 1995 it is what I wanted earlier. The 

learned judge says 

20 "These acts were not in existence during 1983 that 

is they were also not in existence during 1982 

when the alleged commission of the offence 

[ind isti net 

occurred." 

13:54] four is alleged to have 

This application has to be dealt with according to the 
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preva.iling legislation in 1983 and therefore reliance on the 

constitution and provisions of the South African Police Act is 

totally flawed. This was the argument of Mr Joubert he 

introduced the decision of Govender v NDPP by Judge 

Veltman in the Western Cape High Court and he interpreted 

section 205 I regurgitated it what it implies of a police person 

that is employed to combat crime et cetera, et cetera, et 

cetera. And that in that case of Judge Veldtman Govender 

and Company were police but these guys were racketeering, 

10 were conducting a racketeering operation and then he says 

"By no stretch of imagination can one argue that 

racketeering is part of police work." 

20 

But here it is different. In the case of accused 2 section 

205(3) of the Constitution is not applicable because the 

Constitution interim constitution was in 1994 and 

Constitutional Act 108 of 1996 they were not in existence in 

1982. So you cannot use legislation futuristic legislation to 

try and solve an existential issue of 1982. And the learned 

judge goes on he says : 

"The applicants were not members of the South 

African Police Service in 1983." 

Because besides the fact that the act the Police Act Service 

Act of 1995 did not exist neither did the Constitution exist. 

But there were members of the erstwhile South African Police . 

There were not provisions in these acts referring to the 
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police. And the judge author finds that the 2 nd respondent 

had to consider the applicant's application with reference to 

the prevailing conditions in 1983 meaning in our case same 

thing. And that in the Coetzee matter the three applicants at 

that time were members of the Security Branch . 

Further the learned judge ventured into the prevailing 

conditions in 1983 which the court is not allowed to do so but 

in the Coetzee matter he says it is clear that during 1983 at 

the height of the resistance freedom fighters in the Republic 

10 the police used all and any methods to safeguard the 

apartheid regime. And this judge says : 

20 

"Con seq ue ntly cannot find, and it is not 

incumbent on the judge, him to find whether the 

applicants acted in a manner that at that particular 

time which exceeded their powers. It will be for 

the trial court to make such a determination. The 

same thing with regards to accused 2 is being 

excused of having exceeded his powers." 

Judge Pretorius says 

He says 

"No it is not for the decision taker, the 

administrative decision taker to surmise, to guess 

whether the applicant acted in that particular time 

and was acting in a particular manner which 

exceeded his powers." 
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"It is for the trial court to make such a 

determination ." 

Consequently, he says 

"The 2 nd respondent erred in d isq ua I ifyi n g the 

applicants for legal assistance on this ground." 

Same thing with accused 2. Cannot disqualify because of 

that ground for not giving him legal assistance . And then 

there is the other reason which was stated in this case of 

Coetzee that it will be against the state or public interests to 

10 do so because of a conflict of interests which exists due to 

different versions or facts offered by the employees involved 

in the same incident. I have already dealt with this. But he 

says look, these employees are persons who the state may 

call during the criminal trial as witnesses . They are not co

accused of the applicants. Consequently, there cannot be a 

conflict of interests so any finding to that affect like 

pertaining to accused 2 that there could be a conflict of 

interests which would exist due to the different versions of 

fact offered by the employees involved in the same incident. 

20 We already dealt with that. 

And the learned judge in this case says the three policemen 

are not standing trial with three applicants and therefore no 

conflict of interests can arise . The three applicant's versions 

amongst themselves are not contradictory and the South 

African Police Services need not support employees where 
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they are co-accused who contradict one another . It is simply 

not the case in the present matter. 

So these are the critically, these are the facts which were 

considered by Judge Pretorius and he says this: 

"I have considered all the facts, arguments and 

authorities. I find that the decision by the 2 nd 

respondent has to be set aside due to the finding 

at the time in 1983 the applicants were in the 

employ of SAP. It is further not for this court to 

decide whether the applicant had exceeded their 

powers of duty. The trial court will have to make 

that decision. In the event that the SAPS will have 

to recover the money for legal assistance after the 

trial, standing order 109 provides for such an 

eventuality ." 

Now Advocate Joubert said 

"These are church mouse they do not have money. 

Once we have advanced these funds they cannot 

recover because they are no longer employed." 

20 But here the judge finds that standing order 109 provides for 

such eventuality for the recovery of funds. Okay I have as I 

stated in the beginning I have read the judgment of Coetzee 

and I have read the arguments raised and I have read the 

answers proffered and I have read Judge Pretorius's reasons 

for rejecting some of the allegations proffered against the 
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three accused in the Coetzee matter . And those issues which 

were raised in standing order 109 are the same issues which 

are analogous and similar and salient as the same issues 

raised by the argument proffered by Advocate Joubert in this 

court. This court was not furnished with the reasons for the 

refusal of the application for funding but counsel who was 

briefed on behalf of the South African Police Services raised 

the very reasons which he by alluding to are these reasons 

which must have been predicating the decision taken by the 

10 South African Police Services it is an advocate it is a creature 

of instruction. We cannot just take a reason from come to 

court and argue that we shall not be able to pay, where does 

he get it from? He gets instructions from the principal. So 

the fact that this court was not furnished with the reasons of 

the refusal by the South African Police Services does not 

detract from the fact that the South African Police Services 

can only, can only adduce legal, adduce the alleged failure of 

the legal conduct of accused 2 in the performance or conduct 

of his duties . All the failures the alleged failures infractions 

20 which the South African Police Service can accuse accused 2 

for having failed to comply with, they cannot be grabbed from 

the air they are predicated on standing order 109 which order 

Advocate Joubert had in court here and he was quoting from 

it. So the only document which could have been used lawfully 

to refuse the application for funding accused 2 . That 
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document can only be the contents of standing order 9, 109. 

Mr Dreyer wanted to argue that each case, he is correct; each 

case has to be judged on its own facts but here the facts are 

analogist that is anonymous. The document which is 

supposed to have been contravened by the Coetzee in their 

case and by accused 2 in this case it is standing order 

number 9, nothing else. There is no other document which is 

triable which we do not know of. The document which 

governs the application for funding for legal representation is 

10 standing order 109 the document which entitles and 

empowers the South African Police Service for refusing to 

accord accused 2 legal representation funding is predicated 

on standing order 109. The court in the case of Coetzee 

dealt with the entirety of the document as quoted by Advocate 

Joubert in this court. And Judge Pretorius in the Coetzee 

case found that the interpretation by the South African Police 

Services of that the efficacy of that document was flawed and 

consequently he says the decision arrived at pertinently using 

the facts which are analogous to also accused 2 are flawed. 

20 So this court must ask itself after the application, after the 

application of an enquiry in terms of section 342 of the 

Criminal Procedure Act, can it be cogently argued that this 

court did not have the right to conduct an enquiry as it did 

[indistinct] but the most compelling reason why this court 

says the judgment of Judge Pretorius is quite in having dealt 
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with the issues which emanate from standing order 109 is the 

fact that the same respondent, the South African Police 

Services who appeared in this court, who disqualified or 

refused to accord the 2 nd accused legal funding for legal 

representation is the same respondent who was before Judge 

Pretorius in the Coetzee matter. Now [indistinct], the 

principal of [indistinct - 14:12] does it allow a litigant whose 

arguments in an analogous similar case are holus bolus 

rejected that he should be allowed to repeat the same, the 

10 same, the same arguments before this court which arguments 

were repeated, were rejected. Now the judgment of Pretorius 

is now the law of the land it is now the law of the land and the 

South African that is the respondent, the South African Police 

Services saw it fit not to appeal that judgment up to today it 

is not appealed . Actually Advocate Joubert consider that it is 

unlikely that condonation can be granted after the expiration 

of years. The judgment was not too; the judgment was 

delivered on 5 June 2018. I am giving judgment in this case 

of the Casas Four, what is the date today? 

20 MR NGOBENI: Today is the 4 th . 

COURT: The 4 th of May 2022 still there is no indication or 

intention for by the South African Police Services that they 

intend to bring an application for condonation in order to 

appeal the judgment of Judge Pretorius which would in a 

sense act as a suspension of that judgment, in other words of 
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Police Services of refusing to accord accused 2 legal funding . 

Yes, consequently I find that the South African Police 

Services as the successor entitled to the South African Police 

are in law obliged in terms of standing order 109 to provide 

legal assistance, funding for legal assistance and legal 

representation of accused 2 by not later than, when did we 

postpone the case to? 

MT NGOBENI: 24 May . 

COURT: By not later than 14 days hereof. We are fair we 

10 want to give them an opportunity if they want to ap pea I or do 

whatever so that they must not say this judge hey, hey, hey 

20 

at 14:00 but I 

what will be th 

COURT 

OURT: Okay so ,< in g o s te dow ? 
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