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I the undersigned,
LIVINGSTONE MZUKIZI SAKATA

make oath and state that:

INTRODUCTION

1.

I am an adult male employed by the National Prosecuting Authority (NPA) which
is established in terms of section 179 of the Constitution, as the Deputy Director
of Public Prosecutions: Port Elizabeth (now !mown as Gqeberha). Prior to taking
up this position, I was the Acting Director of Public Prosecutions in
Grahamstown, Bisho and Port Elizabeth which position I held from 20 February
2020 to 31 October 2021.

2.

I am duly authorised to depose to this affidavit m support of the First
Respondent's opposition thereto. The Director of Public Prosecutions is bestowed
with the powers to make prosecutorial decisions and not the National Director of
Public Prosecutions. The National Director of Public Prosecutions has powers to
"intervene" in the prosecution process and/or to "review" a decision to

prosecute or not to prosecute by a Director of Public Prosecutions. This aspect
will be dealt with more fully below. The authorisation from the First Respondent
is attached hereon marked "CLTl".

3.

I have personal knowledge of the prosecution and investigation at issue in this
application as I was officially seized with the matter in my position as acting
Eastern Cape (EC) DPP following a Hand Over Report I receh;:ed around April
2020.

4.

The facts contained in this affidavit are, save where otherwise stated, within my
own personal lmowledge and are to the best ofmy knowledge and belief both true
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and correct. The bulk of the information is in the record and the dockets and
furthermore, this is information my prosecutors and investigators, submitted to me
during the period in question,

To attest to the period before 2020, the

confirmatory affidavit of Advocate Macadam will accompany this affidavit.
Attesting to evidence at hand within the NP A, the confirmatory affidavit of
Advocate Henke Ackerman will accompany this affidavit. In addition, the
confirmatory affidavit of Barry B, Madolo, the incumbent Director of Public
Prosecutions in Grahamstown, Bisho and Port Elizabeth since November 2021
will accompany this affidavit.

5.

In so far as I make legal submissions in this affidavit, I do so on the advice of the
First Respondent's legal representatives, whose advice I accept.·

6.

For the sake of convenience, I shall refer to the parties in this application and the
relevant role players in this matter as follows:

6, 1

The Applicants as such, unless specifically identified separately

6.2

The First Respondent as "the NDPP"

6,3

The Third Respondent as "the SAPS"

6,4

The Fourth Respondent as "the Minister of Police"

6.5

The Director of Public Prosecutions as "the DPP"

6,6

The Applicants' attorneys of record as "CDH"

6,7

The State Security Council as "the SSC"

6.8

Priority Crimes Litigation Unit as "the PCLU"

6,9

Director of Priority Crime Investigation as "the PCI Director"

6,10

Truth and Reconciliation Commission as "the TRC"

6, 11

The National Prosecuting Authority as "the NP A"

OVERVIEW

4

7.

This is an application in which the families of four men who were brutally
murdered during 1985, suspiciously (as observed by a High Court inquest) with
the involvement of the South African· Police and Defence Force, are seeking
justice. Specifically, the families want an order:

7.1

declaring that the ongoing failure of the NDPP to make a decision whether
or not to prosecute is unlawful, unconstitutional and invalid;

8.

7 .2

reviewing and setting aside that failure;

7.3

directing the NDPP to make a decision within 60 days of the order.

There are other similar orders directed against the Minister of Police and National
Commissioner of the Police in relation to delays in investigations of the murders
and alleged theft of the investigation docket.

9.

An impression is sought to be created in the Applicants' founding affidavit that
the NP A, even in recent times, has adopted a supine approach to the prosecution
of the cases in question. In pushing this narrative, the Applicants have taken to
mounting a public media campaign, issuing media statements seemingly intended
to emba1Tassing the NDPP and force the NP A to succumb to pyblic excoriation
and decide to launch prosecutions on insufficient evidence. This is both unfair
and counter-productive.

10.

Instead of continuing to work with the NP A and the SAPS, the Applicants have
now sent letter (annexed as "CLT2"), through their attorney~, detailing more
than 20 outstanding issues and several missing documents from the docket. This
turn of events set us back in terms of making a decision.

11.

To compound matters is the fact that this letter (dated 29 November 2021) comes
just 3 days before the date to which we had committed ourselves to making a

5

decision (2 December 2021 ). It concludes that the investigation "is far from

complete" and that we must address "shortcomings" to 'ijhich it adve1is
"immediately". It is hard to comprehend how the Applicants could have
imagined that this interference in an on-going criminal investigation (instead of
working together with the SAPS and the NP A) could possibly be of any assistance
to the DPP making a decision to prosecute. It seems intended to dissuade the
making of the very decision for which they have launched these.proceedings.
12.

There has been no supine approach. It was always the NDPP's intention to resolve
this matter without resorting to litigation through engagement with the Applicants
and their attorneys so that the investigation can be finalised and a decision
[whether or not to prosecute] taken. However, our efforts in t]1is manner have
been constantly frustrated by the Applicants and their lawyers.

13.

We made efforts to reach out to the Applicants to resolve the matter and to allow
the NPA time to reach a decision. However, the Applicants met us with a notice
compelling the NDPP to file a record in terms of Rule 53.

14. The notice to compel the filing of a record was irregular. So was the notice of
motion. We did not want to take procedural points. Instead, we complied with
the demand to file a record. What we wanted to do, believing it to be in the
interests of justice and those of the Applicants, was to allow investigations to
continue so that we could make an informed decision on whether or not to
prosecute.

15.

As the criminal investigation was (and still is) on-going, it was unavoidable that
there would be information, documents and other evidential material that is not
yet in our possession, and persons we would not yet have interviewed. Yet, after
perusing the record (and even being given access to legally privileged documents
which were not part of the record), the Applicants thought it appropriate
nevertheless in their 5-page letter ("CLT2") to criticise us for not having in our
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possession certain information and for not having yet interviewe,d certain people
identified by them.

16.

In light of the representations made in the letter ("CLT2"), a decision could not
possibly be taken based on an incomplete docket (the applicants admit to this in
their letter ("CLT2") because whether the further investigations will lead
somewhere or not, it remains that the leads must be pursued. CDH is well aware
of this position, and I must submit it was completely undesirable for applicants
pushing NP A for a decision, to have requested a voluminous investigation to be
completed 3 days before the deadline.

17.

I am informed that most of the documents and evidence listed in the letter have
actually been considered by the NP A and that the omission of some in the Rule
53 record was due to the haste with which the record had to be compiled to meet
the Applicants' application to compel.

18.

A letter was sent to the state attorney on 1 December 2021 with an instruction
that an indulgence be sought from CDH. According to state attorney, CD H's Mr
Fletcher was contacted on 2 December 2021. He was informed that the NP A, in
the light of their letter ("CLT2"), seeks an indulgence to comply with
investigations and that the NP A will not meet the deadline. Mr Fletcher was
unmoved and refused to grant the indulgence sought. He demanded that the NP A
comply with the deadline of 2 December 2021.

19.

The NPA, and the NDPP in particular, is not unsympathetic to the Applicants and
all families of people murdered so callously under apartheid. It is also not our
province to dictate to the Applicants how they should go about seeking justice.
But when the method they elect is counter-productive, and serves more to retard
our efforts at finding justice than facilitate those efforts, it does fall on us to point
this out and try to work with them. Regrettably, these efforts have fallen on deaf
ears.
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20.

At all material times, the Applicants have been updated of the ~evelopments in
the matter and the investigations were conducted in liaison with the Calata family
investigator until the current application.

21.

In their clear animosity and indignation towards the NPA, the Applicants appear to discount
certain factors which are not within the control of the NPA or the office of the NDPP.

22.

Firstly, the fact that the delay in finalising this matter has, since at least March 2020, been
heavily impacted by the government's policy decisions aimed at combating the Covid-19
pandemic and by the pandemic itself. One investigator died of covid-related complications
resulting in the commander placing restrictions on travel. The archives were also frequently
closed. This was over and above NPA/DPCI office closures and persons self-isolating etc.

23.

Secondly, the prosecution of so-called TRC matters has generally been fraught
with problems beyond the control of the NPA. For an NP A bestowed with the
powers to prosecute criminal matters, it is imperative that the families and victims
receive justice for the atrocities committed during the apartheid era. To be honest,
and for reasons beyond our control, this has not always been the case.

24.

Indeed, the NPA and the office of the NDPP are located at the eore of delivering
criminal justice and hence must act without fear, favour or prejudice and in the
public interest. They cannot stand by where there is improper interference with
the performance of proseeutorial duties.

25.

For example, the former NDPP, Adv Vusimuzi Pikoli, raised this issue in a
Memorandum prepared by him in February 2007 in which he expressed his grave
concerns about what appeared to be political interference by a Minister m
government. The memorandum is attached hereto marked "CLT3".

26.

Of grave concern was that Adv Pikoli's actions to assert the NP A's authority and
independence and to resist the political interference were met with a suspension
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which suspension led to the Ginwala Commission into his fitness to hold office.
This public commission established by former President Thabo Mbeki, brought
to light the political interference the NPA was subjected to. Needless to say, the
Commission found the allegations that Adv Pikoli was not fit for office to be
baseless. Adv Pikoli subsequently went on to depose to an affidavit in the case
of Nkadimeng and Others v National Director of Public prosecutions and others
(32709/07) 2008 ZAGPHC 422. That affidavit was also used in the Rodriguez v
National Director of Public Prosecutions of South Ajh'ca and Others [2019] 3
All SA 962 (GJ) matter.

It appears to have been because .of his fierce

independence as NDPP (and rightly so), that he lost his job. It was clear that
speaking out against the political interference that prevailed at the time would not
be tolerated by the executive.

27.

I must mention here that the situation at present in the NP A is completely different
from the past. It was decided by Management in 2020 that for the NP A to move
swiftly and efficiently on the TRC cases, it required a dedicated investigative

.

capacity. This was because the PCLU is seized not only with TRC matters but
also with terrorism matters and a whole lot of other priority crimes, resulting in
lack of capacity.

28.

The Director General of Public Service Administration authorised the three-year
appointment ofretired police officers to assist in the TRC cases and 23 or 24 such
appointments were identified and commenced on 1 March 2021. There are now
recruited investigators and prosecutors in various provinces whose mandate is
specifically to deal with TRC cases. This is a mechanism put in place in order to
speed up prosecution of these matters.

29.

Furthermore, in 2019 four TRC cases were being pursued. Presently there are
close to 103 cases being pursued by the NP A.

30.

fo additioo,, bodgd
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31.

Furthermore, the NP A has embarked on a process to collaborate and
communicate with the families of the victims in the TRC cases, to keep the
families updated in order to move the matters faster.

32.

Importantly, at the recent meeting of the Portfolio Committee on Justice and
Correctional Service held on 8 December 2021, the Minister of Justice briefed
the Committee on progress in relation to the TRC cases, including the Cradock
Four case. He said, with regard to all TRC matters, the DPCI had appointed 34
investigators to deal exclusively with those cases, and the NP A had obtained
approval from the Department of Public Service and Administration (DPSA) to
designate 23 prosecutors exclusively to TRC cases which had to be prosecuted
within a period of three years.

33.

In the same meeting the NDPP briefed the Committee. On the Cradock Four
case, she said (among other things)

33.1. It is extremely important for the victims of ap,\rtheid era crimes to receive
justice. It was only in 2017 when investigations into these matters were,
on paper, set to begin. However, the DPCI and the NPA had both faced

.

various challenges which had resulted in there being lack of dedicated
capacity to properly deal with these matters.

33 .2. In 2020 she had met with Gen. Godfrey Lebeya, National Head, DPCI, to
deal with the issue of TRC matters. She was very clear in that meeting
that the NP A could not move on the TRC matters without a dedicated
investigative capacity, as it is not the function of the NP A to conduct
investigations. At that time the TRC matters were still being dealt with
by the PCLU that was seized with TRC matters as well as other priority
crimes.

33.3. There was very limited capacity within the NPA to deal with a range of
priority crimes. Hence, Gen. Lebeya committed to the NP A that he would
recruit investigators who would be dedicated to TRC matters. The NDPP
said she committed to the DPCI that the NP A would recruit dedicated
prosecutors for TRC matters.

33.4. The recruitment process was not easy. As such the TRC matters were
being dealt with without the necessary capacity.

33.5. It was then realised earlier in 2021 that it was extremely important for the
NP A to engage with the victims of apartheid era crimes, and to keep them
informed of the progress that the NPA was making. The NPA was in fact
thanked by one such victim for addressing the relevant matters and
keeping them updated on certain issues.

33.6. Conversations were had with the lawyers of the relevant families, and a
decision was made earlier in the year to establish a dedicated prosecutorial
force within the National Prosecutions Service (NPS) under the direct
supervision of Adv Rodney De Kock, Deputy National Director of Public
Prosecutions: NPS, NPA. Gen. Lebeya also recruited dedicated
investigators who were deployed in various parts of the country alongside
the dedicated prosecutors.

3 3. 7. There are 17 dedicated TRC investigators employed by. the DPCI. The
NP A has also provided dedicated TRC prosecutors. Five posts were
advertised in KwaZulu-Natal, two posts in the Western Cape, four in
Grahamstown, one in the North West, three in Gauteng, four in the NPS
head office, one in Limpopo, one in the Northern Cape, one post in the
Free State and one in Mthatha. The NPA had considere;_d the number of
posts depended on the number of cases in each region.
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33.8. Seven TRC cases were being attended to in the Eastern Cape, two in the
Free State, eight in Johannesburg, 17 in KwaZulu-Natal, two in Limpopo,
two in Mthatha, four in the North West, one in the Northern Cape, eight
in Pretoria, and six in the Western Cape. There were 13 general TRC
cases dealt with by the NPS head office.

33.9. In total there are 103 TRC cases being dealt with.

33 .10. She explained that a request had been made to appoint an investigative
judge on the matter relating to alleged political interference by the
executive in relation to investigations into the TRC cases. A former
Constitutional Court Justice had been approa~hed but was unavailable to
assist.

So, this search was still ongoing· and it is hoped that the

investigative judge will be appointed before the end of 2021.

34.

The minutes of that meeting will be made available should they be required.

3 5.

I have placed these developments before the court in order to demonstrate the
concerted effort that the NP A has placed on bringing justice to the TRC matters.
This is also to drive the point we have been making to the Applicants all the while
that the time taken to defend this application deflects NPA and its staff from
crucial investigations and the task of completing its deliberations and making
decisions.

BRIEF OUTLINE

36.

The rest of this affidavit is structured as follows:

37.1

First, I provide an overview of the nature of the institution of the NDPP
and the powers bestowed upon it, the powers of the DPPs and, in
particular, their powers to make prosecutorial decisions in contra-
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distinction to the NDPP's powers to "intervene" in .,the prosecution
process or "review" a DPP' s decision to prosecute or not to prosecute.

37.2

Next, I tum to the prosecution process followed in the Cradock 4 case;
and

37.3

37.

Lastly, I respond to the Applicants' founding affidavit ad seriatim.

This application is, with respect, fraught with problems of a legal and
prosecutorial policy nature. This is surprising considering that the Applicants
have obtained an affidavit from a former NDPP. The only conclusion I can
reasonably make is that perhaps they did not seek his guidance on the proper
approach to follow. They appear to have approached him only as a witness.

38.

I highlight these problems first, and submit that the application falls to be
dismissed on that ground alone, so that we can be allowed to continue with our
work in pursuit of justice unhindered.

39.

In view of the fact that the NDPP lacks the power to make prosecutorial decisions,
it is my submission that the Applicants fail to demonstrate that the NDPP failed
to intervene in the prosecution process on the basis that policy directives had not
been complied with.

40.

The NDPP's power to "intervene" may only be exercised under very limited
circumstances and only after certain requirements have been met as set out in
section 179(5) of the Constitution and section 22(2) of the NP A Act.

41.

Secondly, the Applicants fail to demonstrate that there has been a failure or
refusal of the NDPP to take a decision. The Record and the Calatas' own version
in the founding papers in fact support the NDPP's legitimate processes.
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42.

No final decision to proceed with a prosecution can be taken unless, upon
assessment of all the available facts, evidence and circumstances, there is a
reasonable prospect of a successful prosecution.

43.

In any event, the Applicants have not made out a case for review of the NDPP's
alleged failure or refusal to make a prosecutorial decision.

43.1. Firstly, PAJA does not apply to the review of the NDPP's prosecutorial
powers.

43.2. Secondly, there are no sufficient grounds stated for the rationality review.

43.3. Thirdly, there is no demonstration of the irrational connection between
the alleged failure to make a prosecutorial decision, on the one hand, and
the assessment of all the available facts, evidence and circumstances, on
the other. In the main, it is my submission that the NDPP acted lawfully
and rationally in respect of the investigation/prosecution ofthe Cradock 4
case.

43.4. Finally, the Applicants have failed to prove their entitlement to the
mandamus remedy.
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NDPP'S LEGISLATIVE FRAMEWORK

44.

It is my submission that the NDPP does not make prosecutorial decisions but may

"intervene" in the prosecution process and/or "review" a decision to prosecute
or not to prosecute by a DPP.

Independence ofDPPs relating to prosecutorial decisions

45.

Before dealing with the questions relating the NDPP's powers to intervene, it is
apposite to briefly refer to a DPP's power in making prosecutorial decisions.

46.

Section 179(1) of the Constitution and section 3 of the NPA Act provide for the
structure of the NP A. In terms of section 179( 1) of the Constitution

"There is a single national prosecuting authority in the Republic, structured in terms of an
Act of Parliament, and consisting of"(a) a National Director of Public Prosecutions, who is the head of the prosecuting
authority, and is appointed by the President, as head of the national executive; and
(b)
Directors of Public Prosecutions and prosecutors as determined by an Act of
Parliament.

(Emphasis added)
4 7.

Section 3 of the NP A Act contains a similar provision. It says

"The structure of the single national prosecuting authority consists of(a) the Office of the National Director; and
(b) the offices of the prosecuting authority at the High Courts, established by section 6(1)"

(Emphasis added)
48.

Section 6(1) of the NPA Act established an Office for the prosecuting authority
at the seat of each High Court and DPPs (section 13(1)(a) appointments) are
heading these offices (section 6(2)).
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49.

Therefore, my humble submission is that the above provisions, read with section
179(5) of the Constitution and various other provisions in the NPA Act, clearly
established two separate offices for the prosecuting authority, namely, the office
of the NDPP and offices ofDPPs contemplated in section 6(2) of the NPA Act.

50.

Furthermore, read with section 5 of the NPA Act, these DPPs do not form part of
the Office ofthe NDPP, but are in charge of their own offices.

51.

Having regard to the above structure, and read in context with other provisions of
the Constitution and the NP A Act, my submission is that the DFPs heading these
offices at the seats of the High Court may, subject to certain specific provisions
of the Constitution and the NP A Act, exercise their powers, duties and functions
independently. The following provisions strengthen this conclusion:

51. 1. In terms of section l 79(5)(a) of the Constitution, the NDPP must
determine prosecution policy "with the concurrence of the Cabinet
member responsible for the administration of justice, and after
consulting the Directors of Public Prosecutions". See also section

2l(l)(a) of the NPA Act.

51.2. In terms of section 179( 5)(d) of the Constitution the NDPP "may review
a decision to prosecute or not to prosecute, after consulting the
relevant Director of Public Prosecutions". See also section 22(2)(c) of

the NPA Act.

51.3. In terms of section 6(2) of the NPA Act, a DPP shall control an office at
the seat of the High Court.

51.4. In terms of section 20(3) of the NPA Act any DPP shall, subject to the
control and directions of the NDPP, exercise the powers referred to in
sectio.n 20(1) of the NPA Act in respect of the area of jurisdiction for
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which he or she has been appointed and any offences which have not been
expressly excluded from his or her jurisdiction, either generally or in a
specific case, by the NDPP. These powers specifically relate, among
other things, to the institution and discontinuation of criminal
proceedings.

The control and directions of the NDPP to which the

exercise by the DPP of his or her power to prosecute does not confer on
the NDPP the DPP's power to prosecute, or the DPP's exercise of the
power to decide whether or noUo prosecute. That power remains in the
independent hands of the DPP, All the NDPP is empowered to do is
"control and give directions", not usurp. This is the crucial distinction
that the Applicants fail to appreciate and it is a fatal flaw in their
application.

51.5. In terms of section 24(1) of the NP A Act, a DPP at the seat of the High
Court has, in respect of the area for which he. or she has been appointed,
the power to, among other things, "institute and conduct criminal
proceedings" and to carry out functions incidental thereto as
contemplated in section 20(3) of the NPA Act and supervise, direct and
co-ordinate the work and activities of all Deputy Directors and
prosecutors in the Office of whi.ch he or she is the head.

51.6. In terms of section 24(3) of the NPA Act, a Special Director shall exercise
the powers, carry out the duties and perform the functions conferred or
imposed on or assigned to him or her by the President, subject to the
directions of the NDPP; and there is a proviso: "Provided that if such
powers, duties and functions include any of the powers, duties and
functions referred to in section 20(1), they shall be exercised, carried
out and performed in consultation with the Director of the area of
jurisdiction concerned." Again, the NDPP provides directions, but the
power to institute and conduct criminal proceedings rest on the DPP.
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51.7. In terms of section 24(4) of the NPA Act, a DPP at the seat of a High
Comt may, among other things, "give written directions or furnish
guidelines to the Provincial Commissioner of the police service
referred to in section 207(3) of the Constitution within his or her area
of jurisdiction" or to any other person within his or her area of

jurisdiction and shall, subject to the directions of the NDPP, be
responsible for the day to day management of the Deputy Directors and
prosecutors under his or her control.

51.8. In terms of section 24(5) of the NP A Act the directions or guidelines under
that subsection (4) may be given or furnished in relation to particular cases
and may determine that certain offences or classes of offences must be
referred to the DPP concerned for decisions on the institution or
conducting of prosecutions in respect of such offences or classes of
offences.

52.

The above provisions clearly indicate that a DPP appointed at the seat of a High
Comt exercises and performs his or her powers, duties and functions in relation
to the institution, conduct, continuation and discontinuation of criminal
proceedings in his area of jurisdiction independently.

Under what circumstances and at what stage mav the NDPP intervene in the
prosecution process?
53.

Section 179(5) of the Constitution, provides for two instances where the NDPP
may legally interfere with prosecutorial discretion exercised by any member of
the prosecuting authority. In the first instance, the NDPP may intervene in the
prosecution process when policy directives are not complied with. Secondly, the
NDPP may review a decision to prosecute or not to prosecute. Since no decision
has been taken in the Cradock 4 case whether or not to prosecute, the NDPP's
power to "review" does not arise.
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54.

As regards the NDPP's power to intervene, section 179(5)(c) of the Constitution
provides that the NDPP "may intervene in the prosecution process when
policy directives are not complied with". Section 22(2)(b) of the NP A Act

contains an identical provision.

55.

In relation to the prosecution policy issued in terms of section l 79(5)(a) and (b)
of the Constitution, read with section 2l(l)(a) of the NPA Act, the following
policy directives are relevant: 1

55.1. "All parties to criminal proceedings (the victim, witnesses, the police, the
accused person and legal representatives) have rights, which the
prosecutor must recognise and respect."

55.2. "In sensitive cases, prosecutors should ensure that copies of important
statements and documents in the docket have been made by the
investigating officer or may themselves retain copies. The original
statements should be locked away separate from the docket until required
for trial. All dockets should be kept properly locked up and secured whilst
in the custody of prosecutors. Dockets must under no circumstances be
left unattended in courtrooms or offices. Where a docket has been lost or
stolen, the following steps should be taken: (a) Bring the loss or theft to
the attention of the relevant SAPS authorities with a request to have the
possible theft thereof investigated. (b) After the completion of the "theftof-docket" investigation, forward the resultant docket, together with a
report setting out the facts and containing a motivated recommendation,
to the DPP concerned. (c) The prosecutor should give all necessary help
in reconstrncting the missing docket."

As it appears in various parts of the Policy Directives.
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55.3. "In terms of section 35(3)(d) of the Constitution, prosecutors are under a
constitutional obligation to ensure that an accused person is tried without
unreasonable delay."

55.4.

"Prosecutors must perform their functions without fear, favour or
prejudice."

56.

Therefore, considering the above interpretation of section l 79(5)(c) of the
Constitution, the NDPP is entitled to intervene in the prosecution process.
However, th.e NDPP may only so intervene where the DPP or prosecutor
concerned has not complied with the policy directives.

57.

Considering the above policy directives and the relevant facts, the Applicants
have not demonstrated that the Eastern Cape DPP or the prosecutor concerned
have failed to comply with policy directives. Specifically, they have failed to
show that the DPP or prosecutor -

57.1. did not recognise or respect the rights of the victims, witnesses, the police,
the accused persons and legal representatives;

57 .2. did not perform his or her prosecutorial functions without fear, favour or
prejudice; and

57.3. did not ensure that copies of important statements and documents in the
docket have been made by the investigating officer, or themselves retain
copies, or did not lock up original statements separate from.the docket, or
did not keep dockets locked up and secured whilst in the custody of
prosecutors, or did not give all necessary help in reconstructing the
missing docket.
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58.

It is my submission that the NDPP can only conclude non-compliance when,
objectively assessing the conduct of the DPP and prosecutor concerned, there are
reasonable grounds indicating that they did not comply with the policy directives.

59.

The Applicants do not allege that any policy directives were not complied with,
and which warranted the NDPP's intervention.

60.

In order to fully understand the above submissions, it is important to consider in
detail the process followed by the DPP and concerned prosecutors in the Cradock
4 case.

PROSECUTION PROCESS FOLLOWED IN THE CRADOCK 4 CASE

Political interference II unlawful and unreasonable delay

61.

Firstly, as already pointed out above, the delay in finalising this matter was
heavily impacted by the Covidl 9 pandemic. One investigator died of covid
resulting in the commander placing restrictions on travel. The ai:chives were also
frequently closed. This was over and above NP A/DPCI office closures and
persons self-isolating.

62.

We cannot deny the political interference that left the NPA in disarray through
concerted efforts made to undermine the prosecution ofTRC ca~es. In the result
insufficient capacity and chronic lack of resources have plagued this institution
to no end.

63.

However, there are recent advances made to turn things around at the NPA,
particularly giving priority to TRC cases. I have already. alluded to the
developments that are currently taking place within the NP A which include
efforts to put· in place a dedicated investigative capac,ity.
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64.

There are now recruited investigators and prosecutors in various provinces whose
mandate is specifically to deal with TRC cases. This is a mechai,:tism put in place
in order to speed up prosecution of these matters.

65.

Having stated the above, the exact period of delay is also significant. This can be
divided into three periods:

65. I. 1985-1994. In Rodrigues v The National Director ofPublic Prosecutions

and Others ( 1186/2019) [2021] ZASCA 87, the SCA took the view that
the first period of 1971 to 1994, which was a pre-democratic era, should
not be taken into account in the determination of the delay. The period of
1985 to 1994 forms patt of that period. By making this submission, I do
not seek refuge in the judgment of the SCA - even though it is binding on
lower courts and on us as the prosecuting authority; I do so because of
practical difficulties that will inevitably arise if we were to pursue cases
that pre-date 1994, such as lost (or even deliberately destroyed) evidence
by people in the old police service and security establishment, perhaps on
the orders of the executive, and the loss of witnesses who may have died,
lost memory because of old age, or left the country without trace. Some
of these are the very difficulties that confront us in the investigation and
prosecution of this Cradock 4 case.

65.2. 1994-2002. In the Rodriguez matter, the SCA found that, if there was any
delay in the second period of eight years, it was beyond the control of the
prosecution and was largely due to the operation of the Promotion of
National Unity and Reconciliation Act 34 of 1995 (TRC Act) and the
political circumstances that existed at the time. It is hard to imagine why
that factor should not be considered in this case.

65.3. 2003-2017. The SCA stated that - "It was during this fourteen-year
period that the Executive adopted a policy position conceded by the
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State parties that TRC cases would not be prosecuted." Advocate

Vusi Pikoli, who was the NDPP during the second period, complained
about the interference of the Goverrunent when he wanted to prosecute
apaitheid-era perpetrators who had not applied for amnesty or were denied
amnesty. It is not contested that from 2003 to 2017, investigations into
the TRC cases were stopped as a result of an executive decision. This was
indeed interference with the NP A.

66.

I submit with regret that the issue of political interference is a matter of great
seriousness and was an impediment to the determination of the TRC cases. The
evidence submitted of the stumbling blocks encou~tered in the conduct of the
Cradock 4 case, such as the issue of capacity, missing docket and its
reconstruction discussed below, illustrates how the political interference impacts
on factors relating to rights to have a criminal case finalised within a reasonable
time.

67.

I thus submit that the period of delay that should be taken into account should
begin from 2018.

68.

It is my submission that the NPA is a critical institution of the country and efforts

must be made to supp01t it in reorganising itself to arise anew and provide the
services it was established to do. It is my submission that penalising the NP A for
matters beyond its control, such as political interference, lack .. of capacity, the
Covidl9 pandemic for instance would not assist in building it; instead the
institution's newly found energy might collapse completely, playing right into the
hands of the past orchestrators of the political interference.

69.

In view of the above submissions, I am at pains to place a finger on any policy

directive that was not complied with, either by the previous DPPs, myself or the
prosecutors to warrant the NDPP's intervention.
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70.

The Applicants have therefore not done justice to demonstrate this point to the
Court and their application must consequently fail so that we can continue our
efforts to pursue justice in this case.

The missing docket

71.

With respect, this is a distraction. It does not assist the Applicants to make a
mountain out of a molehill.

72.

It is not disputed that during that time when the docket went missing, the NPA

was reeling from efforts aimed at undermining it. The political interference had
left it in disarray. Hence there was no real capacity to deal with cases that require
a dedicated focus.

73.

Moreover, during that period a new NDPP was appointed and Adv Macadams
was removed from his normal duties to focus on foreign bribery cases. On his
departure the PCLU was left understaffed with only two to th~ee advocates in
attendance who focused on other pressing matters at the time.

74.

It was therefore not a surprise that the docket was eventually found in the NP A

general archives where it had been misplaced, dispensing with the theory that it
could have been stolen. In his police affidavit at page 3150 Vol6 of the Record,
Adv Macadams stated as much.

I refer to that affidavit and ask that it be

considered as his evidence in this regard. For ease of reference, I annex it here
as "CLT4".

75.

It is evident from the above chronology, that the NDPP had no obligation to

intervene in the above processes. All dockets are kept properly locked up and
secured whilst in the custody of prosecutors. In this ipstance the docket had been
misplaced, and adequate steps were taken to investigate the missing docket. It is
no secret that the NP A has been under-resourced for quite some time and that had
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things been different, the docket could have been located sooner. However, this
cannot take away the fact that the relevant prosecutors gave all necessary help in
reconstructing the misplaced docket.

The evidence at hand

76.

The bottom line is that from June 2020 (when we at the Eastern Cape NP A
received the matter) until 20 August 2021, the DPCI had not furnished any
evidence that eould be presented in a: eourt which .could lead to a reasonable
prospect of a conviction.

77.

Following my instructions on 9 September 2021 that the matter was not fully
investigated and ready for a decision to be taken, Col. Ripa was instructed to
investigate the following in line with the instructions issued:

"As per our meeting I advised that the investigation pertaining to the State Security Council
Minutes and the Cabinet minutes for the period 1983 - 1989 must be obtained, perused
and investigated for possible incriminatory evidence and follow-up leads.
I also advised that I will assist you and that you should only scan the documents for relevant
phrases snch as "Goniwe" "Calata" "Cradock" etc., isolate them, and submit them to me

for perusal.
For guidance in this regard I attach the following: (instruction from Adv. Macadam)
"For focusing on Cradock 4 then he should start in 1983 when Goniwe settled in
Cradock after being released from prison. On 19 March 1984 the ~pplicants allege the
SCC approved his murder, 1985 the murders took place, 1986 the case was under
investigation, 1987 the 1st inquest was held. 1988 nothing seems to have happened [but
it's worth checking) 1989 the motherwell bombing took place where it is alleged the
victims were killed to prevent them revealing the Cradock 4 incident. As I understand
it the SCC met 2 weeks before the Cabinet which had to approve its decisions and the
Cab minutes should be checked as well."

78.

I have been informed by Col. M Dweba of the investigating team and that the
investigation is now complete unless we issue further instructions ..

79.

The following documents were received and analysed by Adv Henke Aekerman
to ascertain if they are relevant to the matter:

25 ·

79.1. Minute NR SVR 6/84 of meeting held on 2 April 1984;
79.2. Minute NR 15/84 of meeting held on 1 October 1984;
79.3. Minute

"Eerste

vergadering

van

die

Gesamentlike

Veiligheidskommissie ingestel ingevolge artikel 9 van Komati ";
79.4. Minute NR SVR 5/84 of meeting held on 19 March 1984;
79.5. Minute "GBS vergadering 2/85" of meeting held on 28 March 1985";
79.6. Minute "GBS vergadering 3/85" of meeting held on 23 May 1985;
79. 7. Minute "GBS vergadering 3/85" of meeting held on 23 May 1985;

(duplication)
79.8. Minute "Verkorte Notule GVS Aksiekomitee" of meeting held on 6 June
1985;
79.9. Minute NR SVR 10/85 of meeting held on 10 June 1985;
79.10. Letter: Sekretariaat van die Staatsveiligheidsraad ref 22/5/2/7 dated 13
June 1985;
79 .11. Letter: Sekretariaat van die Staatsveiligheidsraad ref 22/2/5/2 dated 24
July 1985;
79.12. Minute "Spesiale GOS" of meeting held on 7 June 1985;,
79.13. Minute "Spesiale GOS" of meeting held on 19 June 1985;
79.14. Lette1': Sekretariaat van die Staatsveiligheids_raad ref 22/5/2/7 dated 13
June 1985; (duplication)
79.15. Report: "Voorgestelde optrede teen Matewu Goniwe" Commissioner SA
Police dated 25 June 1985 (incomplete);
79.16. Minute "GBS vergadering 2/85" of meeting held on 28 March 1985;
79.17. Minute "GBS vergadering" of meeting held qn 18 June 1985;
79.18. Minute "Verkorte Notule GVS Aksiekomitee" of meeting held on 6 June
1985; (duplication)
79.19. Report: Sekretariaat van die Staatsveiligheidsraad ref 22/3/2/61 dated
0

June 1985;
79.20. Report: Sekretariaat van die Staatsveiligheidsraad ref 22/3/2/61 dated
June 1985; (duplication)
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80.

I have perused these documents. It is clear from the documents that Mr Goniwe
and the Cradock school unrest issue were extensively discussed and
recommendations and decisions were taken which were noted.

81.

Examples:

81. 1. "Minute NR SVR 6/84 meeting held on 2 April 1984" Item 13 of agenda:

Minister Le Grange Informed Security Council that he arrested 4
troublemakers and that he is certain that he can satisfy the review board
to det_ain them for a year.

81.2. Minute NR SVR 5/84 meeting held on 19 March 1984; Item 5- "Onrus

in Swart Skole"

Mini~ter B J du Plessis: Discussing problems of unrest in black schools
and at f - Remarked that at Cradock there we1:e two ex-teachers that were
causing problems and that it would be a good thing if they were removed.

81.3. Minute "GBS vergadering 2/85" meeting held on 28 March 1985 Item 7

In regards to the unrest situation in Cradock: "The transfer of teachers in
Cradock is going ahead. Initially the teachers were happy with the
transfers but they are now refusing. This was as result of the influence of
Goniwe." (translation).

81.4. Minute "OBS vergadering 3/85" meeting held on 23 May 1985" Item 15
and Item 26
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At Lingelihle at Cradock school was

suspended because the

schoolchildren demand that Matthew Goniwe· and Fort Calata must be reappointed.
Recommendation was that Mathew Goniwe and Fort Calata must not ever
be appointed again.

81.5. Minute "Verkorte Notule GVS Aksiekomitee" meeting held on 6 June
1985 Item 5

Mr. Strydom (Dept Education) reported about his interview with Goniwe.
A decision had to be taken about the reappointment of Goniwe. It was
decided that a committee will be appointed to report on the issue of
reappointment.

81.6. Letter: Sekretariaat van die Staatsveiligheidsraad ref 22/5/2/7 dated 13
June 1985

In line with the recommendations of the committee appointed to report on
the reappointment of Mr. Goniwe it was decided to appoint him as head
at Sam Xhallie High School at Cradock.

81. 7. Report: "Voorgestelde optrede teen Matewu Goniwe" Commissioner SA
Police dated 25 June 1985

Complete report of history and background of Goniwe and options
available and considered in dealing with Goniwe, page 4 par. 11
•

His unconditional reappointment as a teacher at Cradock;

•

His unconditional reappointment as a teacher somewhere else;

•

A conditional reappointment as a teacher at Cradock or somewhere
else;

•

Detention i.t.o sect 28 of State security Act;
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•

Action ito section 19 - 21 ito State Security Act (house detention)

Par 21 - Recommendation is either conditional reappointment as a

teacher or Group B detention in terms of section 19 -21 of the State
Security Act.

81.8. Report: Sekretariaat van die Staatsveiligheidsraad ref 22/3/2/61 dated
June 1985

Recommendations par 43 - Goniwe unconditionally be appointed as a
teacher at Cradock but that his actions be closely monitored.

82.

All the relevant paits of the documents perused related to recommendations and
decisions and possible solutions for· the "Goniwe/Cradock school unrest
problem". In a nutshell, decisions and recommendations in regard to Goniwe

related to whether to detain him under state security regulations or to his
appointment or not as a teacher in Cradock or somewhere else. I have not been
able to find a·"smoking gun" or incriminatory evidence to further investigate the
possible criminal culpability of anyone.

83.

Moreover, by the third week of November 2021, I was in the process of making
a prosecutorial decision on the matter and meet the deadline of 2 December 2021.
However, thJS process was brought to an abrupt, halt by a letter dated 29
November 2021 from the Applicants' attorneys of record ("CLT2"). In the letter,
the attorneys indicate that after perusing the Rule 53 record they concluded that
the investigation is "far from complete" and cited several potential suspects and
witnesses that were not approached.

84.

Considering the representations made in the letter, a decision could not possibly
be taken based on an incomplete docket and the matter was referred for further
investigation. The issue of whether the "further investigation" set out in the

Q
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letter would lead to a prospect of prosecuting anyone and convicting anyone must
be evaluated in the light of the totality of the objective evidence; which is set out
above.

85.

With the above backdrop in mind, I submit that at no point during the
prosecutorial process was there any non-compliance with policy directives.
There was therefore no obligation on the NDPP to "intervene" in the
prosecutorial_process of this matter.

86.

The Applicants have failed to point out at which juncture the NDPP ought to have
"intervened". Their misguided understanding of the structure and processes of

the NP A propelled them to bring this application with haste despite all the advice
to the contrary.

87.

Against this background, I now proceed to deal with the factual averments made
in the founding affidavit, as best I can. Much of my time has been consumed
.,

chasing shadows placed before us by the Applicants' attorneys in their letter of
29 November 2021. That is time that would have been spent more fruitfully
investigating the case or preparing factual answers to this their founding affidavit.
I have thus had limited time to consider and address all the factual issues. To the
extent that I do not address some facts, those must be considered as being denied
to the extent that they are inconsistent with what is contained in this affidavit and
the general tenor thereof.

AD SERIATIM RESPONSE TO THE FOUNDING AFFIDAVIT

88.

AD PARAGRAPH 3

88.1. I deny that there is any warrant for this application or that there is any
need for the Applicants to compel the NP A to carry out its functions in.
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88.2. In fact, all the Applicants have achieved by this application is contribute
to a further delay in the finalisation of the investigation and possible
prosecution.

89.

AD PARAGRAPH 4

While I cannot speak for "the South African state", I deny categorically that my
office, which is responsible for the instituting criminal proceedings in this region,
is guilty of "deep betrayal" as alleged by the deponent.

90.

ADP ARAGRAPHS 5 & 6

90.1. I deny that all the facts to which.the deponent 'deposes are true and correct
as demonstrated in the facts pleaded in this affidavit.

90.2. Armed with such investigative resources and access to the kind of
experience and deep knowledge that must reside in a former NDPP and
fonner TRC Commissioner and Head of its Investigation Unit, it is
surprising that the Applicants elected a confrontational path with the NP A
rather than a collaborative one.

90.3. It is possible that they elected not to follow more sage and positively
efficacious advice, preferring rather to make a public spectacle of a deeply
painful and divisive chapter of our history.

90.4. I venture to suggest that had the Applicants invested the resources at their
disposal in working collaboratively with the .NP A during the last 2 to 3
years, we may have been fa1iher along in our finalisation of the case.
Regrettably, it appears that they opted to employ those resources to
embarrass the NP A.
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90.5. Curiously, the Applicants want this court to order the NDPP to make a
prosecutorial decision "within 60 days of the date of this order". This
case is likely to be set down for hearing in March 2022. Quite apart from
the fact that this order is directed at the wrong official (as discussed
above), even if judgment is handed down ex tempore in March 2022
(which may or may not be the final determination of the case) at least 5
months (December 2021 to March 2022, and the 60 days after judgment
that the Applicants allow for the making of the prosecutorial decision)
will have been lost which could have been more fruitfully used to finalise
the investigation and make a prosecutorial decision. It is not clear how
that is in the interests of justice or even in the interests of the Applicants
themselves.

91.

AD PARAGRAPH 8 TO 11

91.1. I note the sentiments expressed in these paragraphs and which permeate
the entire founding affidavit.

91.2. I deny that the accusations are all justified, to the extent that they are made
in relation to the DPP's office that is responsible for the institution of
criminal proceedings in the area in which the events in question took
place.

91.3. The indiscriminate criticism of the NP A and the NDPP, based on factors
beyorid the control of either, and for things th!lt happened decades ago, is
unfortunate and unfair.

91.4. The Applicants' allegations about the "signal" are ,incorrect.

The

deponent knows, or should !mow given the resources at his disposal, that
the argument advanced by the late Adv George Bizos regarding the

9'-, ~~'
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possible involvement of members in the National Security Council in this
regard had been fully and thoroughly canvassed during the proceedings
and had been rejected by the court as not consistent with the evidence.

91.5.

Justice Zietsman found that:

"Evidence to link the signal with the murders is lacking and the set-up of the
National Security Management System does not in itself justify the assumptions and
inferences I have been urged to make."

91.6. The Court also fully dealt with the relevance and significance of the signal
that was purportedly send on behalf of Brig. Van der Westhuizen to
Major-General van Rensburg on 7 June 1985 to the effect that Messrs
Mathew Goniwe, Mbolelo Goniwe and Fort ,Calata "permanent uit die
samelewing verwyder word".

91. 7. The Court after considering all evidence and arguments regarding the
signal concluded:

"The problem is that we do not know what happened to the signal after it had been
received by Major General van Rensburg. The evidence of Major General van
Rensburg is contradictory, but a rejection of this evidence does not justify a finding
that the signal was sent on higher authority and was then acted upon. There is no
evidence to prove that the recommendation in the signal was adopted and caffied
out. There is no evidence to prove that the person or persons who murdered Mathew
Goniwe and the others knew of the signal or its content."

91.8. The "evidence" thus available to the prosecution in relation to the signal
comprises copies of statements which formed the contents of the
documentary and oral evidence from the inquest proceedings on which
Judge Zietsman, after a lengthy hearing and thorough consideration of the
evidence and submissions by legal representatives, could not make a
finding implicating anyone specific. Even worse for the state currently is
that testimony of witnesses from the SADF, like Major-General van
Rensburg, General Van der Westhuizen and Colonel Lourens du Plessis,
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who testified at the inquest regarding the signal, would not be available
for the criminal trial because they are deceased.

91.9. There is furthermore no evidence to establish a causal link between the
signal and the deaths of the Cradock 4.

91.10. The sad reality is that the state has no witnesses or any admissible
documentary evidence to even get out of the starting blocks with a
prosecution regarding the evidence relating to the inquest and signal.

91.11. Furthermore, the "signal" document is only_ a copy, since the original
signal was stolen even before the inquest proceedings started and it could
pose a serious evidential burden to overcome. The inherent problem is
also, as indicated, that there is no causal link between the signal (van der
Westhuizen) and the amnesty seekers who killed the Cradock 4.

91. 12. In fact, the amnesty seekers in their applications in effect denied that they
acted upon the signal and thus it can be accepted that the signal did not
play any role in the killings of the Cradock 4 and that the security police,
as distinguished from the SADF, acted in an operation of their own to kill
the Cradock 4. It is thus submitted that there is no evidence, with regards
to the inquest evidence, to convict anyone. Consideration was given to
possible lesser offences but was disregarded because of prescription.

92.

AD PARAGRAPH 12

92.1. I deny that no steps were taken against these members.

92.2. The correct position is that in May 1992 a newspaper published an army
signal referring to the permanent removal of two of the deceased and a
third person.
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92.3. A Deputy and two advocates of the DPP: Eastern Cape were appointed to
investigate. A decision was taken to re-open the inquest before the Judge
President N. W Zietsman. The Judge President asked that the NP A team
lead the evidence due to the work they had done. The,Judge President
then found that the signal contemplated the murder of the persons
mentioned in it and pointed a suspicion at the ·army. There were however
multiple pieces of evidence pointing to the police, especially the
Motherwell bombing. As a result, the Judge President found that
unidentified members of the security forces were responsible. The Judge
President found that there was no basis for finding that the SSC ordered
the killings. The judgment was delivered in May 1994.

92.4. Following the above, the D'Oliviera Unit opened an enquiry but could not
identify the killers. They had a breakthrough in the Motherwell case
resulting in a lengthy prosecution where three security branch members
were convicted but granted leave to appeal judgment in June 1996.

92.5. Evidence emerged at the Motherwell trial that the deceased were killed to
prevent them revealing the Cradock 4 murders and other serious crimes
by the Port Elizabeth Security Branch.

92.6. In late 1996 the Port Elizabeth Security Branch applied for amnesty for
the Motherwell, Pebco3, Cradock 4 and Mthimkulu case.s. Amnesty was
granted to all the applieants in Mthimkulu. The Commander received
amnesty for Pebco but the foot soldiers ,were denied amnesty for
concealing that they had tortured the deceased. After a second amnesty
hearing following a High Court review, the Pmt Elizabeth Security
Branch members were refused amnesty in the Motherwell case but others
were granted.

35

92.7. At no stage in any of the eases was it alleged that the SSC ordered the
killings.

It was evident that they were all ordered by the then Port

Elizabeth commanders exeept for the Motherwell ease where it was
ordered by a Head Offiee General who had been promoted from Port
Elizabeth and who had been involved in the Cradoek 4 and Mthimkulu
matters.
92.8. Subsequent to the inquest the TRC entertained amnesty applications from
the Commander and members of the then Eastern Cape Security Branch.
Amnesty was refused on the ground that the decision to kill was taken
contrary to recommendations by the State Security Council that Mr
Goniwe be re-instated as a teacher.

93.

AD PARAGRAPHS 13 & 14

93 .1. I deny that no steps were taken against those denied amnesty.

93.2. When the PCLU was established in late March 2003 the Cradock 4 case
was identified as one of 45 cases justifying further investigation.

93.3. In the light of the TRC judgment the foot soldiers were approached to
testify against their superiors• [Van Rensbi.Jrg and Du Plessis]. The
commander who ordered the killing had died before the amnesty judgment
was given. The subordinates refused to co-operate.

93.4. Consideration was given to charging Van Zyl on the basis of a telephone
communication to De Kock. The then Head PCLU indicated that De
Kock's evidence would not suffice. Before that the DPP: Pretoria with
the concurrence of the NDPP had declined to prosecute in 5 cases based
on De Kock.

36

93.5. The Head decided to prosecute Van Zyl and two others for Pebco. The
charges were withdrawn after the deaths of the two main deceased. Adv
Macadam prepared to prosecute Van Rensburg for Motherwell but had to
take over the appeal as the prosecutor had retired. He also had to await
the rehearing of the amnesty hearing. Just before he could be charged,
Van Rcnsburg died.

93.6. The period of political interference referred to in the Rodriques SCA
judgment occurred. The next time PCLU dealt with the Cradock 4 case
was in 2011. At that stage only Lotz, Taylor and Du Plessis were alive.
Taylor was again approached but refused to co-operate.

93. 7. Consideration was given to charging him for a confession made in a
church on the eve of his amnesty application, but this did not happen due
to the TRC commissioners who arranged it not being prepared to give
statements. Faced with these challenges, the PCLU then took the view
that this was the end of the matter as far as· the persons who had been
refused amnesty was concerned.

94.

AD PARAGRAPHS 15 TO 18

94.1. For the reasons advanced above, I deny that the NP A "dragged their

feet".

94.2. I note the contents of paragraph 16 to the extent that they reflect accurately
the findings of the high court in the Nkadimeng case.

94.3. It is not clear to me who the deponent identifies as "the authorities" in
paragraph 15. I am not aware of the NP A itself amendin_g its prosecution
policy for the purpose alleged in this paragraph. In any event, I refer to
what I say in relation to political interference above.

37

95.

AD PARAGRAPH 21

95.1. I deny that there has been "total inaction" on the pati of the NPA.

95.2. The following persons applied for amnesty and confessed to the murder
of the Cradock 4:

Harold Snyman;

(deceased)

Gerhardus Lotz

(deceased)

Nichcilaas Janse van Rensburg

(deceased~

Hermanus du Plessis

(alive)

Eric Alexander Taylor

(deceased)

Sakkie van Zyl

(deceased)

95.3 .. All these amnesty applicants were attached to the Security Branch of the
police. In a nutshell, Janse van Rensburg had received orders from his
superior, Harold Snyman, to eliminate Mr Goniwe. Janse van Rensburg
then instructed Du Plessis and Van Zyl who in turn together with Lotz,
Taylor and other deceased members killed the Cradock 4.

95.4. The only person still alive is Herman du Plessis.

95.5. Apart from his own amnesty application statement and reference to him
in the amnesty applications of the other deceased applicants, explaining
his role in the killings of the Cradock 4, there-is no evidence or witnesses
that the state can present to implicate him.

95.6. His statement made in respect of the amnesty application is inadmissible
and cannot be used as evidence against him in the same way as a
confession at a criminal trial could be used: To prosecute Herman du
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Plessis, the state is required to have prima fade evidence apart from his
amnesty statement to charge him. I know of no independent witness or
admissible documentary evidence implicating him on which basis he can
be charged. Perhaps the Applicants could have assist~d in this regard
instead of investing resources trying to embarrass the NPA. If they know
of any independent witness or admissible documentary evidence, I and
my office would be willing to listen and pursue that lead if reliable.

96.

ADP ARA GRAPH 22

96 .1. I have already dealt with the "signal" allegation and argument. It was
dismissed by the Inquest Court.

96.2. As regards the allegation with re;:ference to the prosecution of the "chain
of command", I say the following.
96.3. There is no prima facie evidence on which Adriaan Vlok can be
prosecuted. If the Applicants have better information, I am willing to
listen.

96.4. Although he appears to have chaired the meeting of the "GVS

Aksiekomitee" on 6 June 1985, it is clear from the minutes that the Goniwe
issue was referred to the Geldenhuys Committee who later brought out a
report that Goniwe must be reappointed as a teacher.

96.5. The A/Jazeera interview has been studied and in my view is rather an
exculpatory statement that he was not involved rather than an admission
of guilt of any kind.

96.6. In reg;ard to Eric Winter, apart from the fact that he was the local branch
commander of the security branch and tapped Goniwe's phone, we have
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no evidence to prosecute him on that basis. Winter is in any event
according to information now deceased. If the Applicants have better
information that could assist in his prosecution, I am willing to listen.

96. 7. It was, after receiving the contents of documents, copies of statements etc.
from the DPCI pertaining to the inquiry into the deaths of the Cradock 4,
clear that "new" evidence would have to be found in the form of section
204 witnesses etc. in order to prosecute anyone. Fmihermore, a case had

to be built around the TRC statements of the amnesty seekers
substantiated by independent witnesses and evidence. Sadly, this was not
the case and a decision to prosecute anyone can only be made on the
contents of the statements and documents provided to me by the DPCI.

96.8. The bottom line, and sad reality which may be difficult for the Applicants
to accept, is that up to 20 August 2021, the DPCI had not furnished any
evidence that could be presented in a court which could lead to a
reasonable prospect of a conviction.

If the Applicants have better

information that could assist, I am willing to listen.

97.

AD PARAGRAPH 23

97 .1. I deny that the NP A has failed to make a prosecutorial decision in respect
of the kidnapping and murder of the Cradock 4. The truth is that we do
not yet have sufficient admissible evidence with which to mount a
successful prosecution. A decision to continue an investigation does not
constitute a failure to make a prosecutorial decision.

97.2. Indeed, evidence set out in the preceding paragraphs says otherwise.
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97.3. As stated before in this answer, the docket was not lost; it was misplaced
and subsequently recovered. All measures were taken by the prosecutors
concerned to reconstruct the docket.
97.4. There was no "cover-up" of which I am aware within the NPA.

98.

ADP ARAGRAPH 24

98 .1. The contents of this paragraph are noted.

98 .2. I deny that there was "cruel indifference" ort the patt of the NP A.

98.3. The measures put in place by the NPA to have a prosecutor specifically
dealing with the TRC cases and the finances committed "to capacitate the
divisipn is one mechanism to ensure that justice is pursued for the families
and victims ofTRC cases.

99.

AD PARAGRAPH 25 to 27

99 .1. It is true there has been a delay in bringing about justice in this matter and
to other TRC cases. However, the NPA can account for this delay and
has in fact done so in the preceding paragraphs. It is submitted that the
NP A has at all material times acted in the best interests of the families and
the victims.

99.2. In 2020 the Head of the National Prosecuting Service directed that the
Cradock 4 case be transferred to the DPP: Eastern Cape and asked the
DPCI to appoint new investigators based in the Eastern C_ape and this was
done.
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99.3. On the 19th of June 2020, as the then acting DPP: Eastern Cape, I
convened an investigation/prosecution planning meeting for the TRC
cases attended by DPP office advocates and DPCI members.

99.4. At the stage of referral, the "docket" pe1iaining to the matter was missing
and it was clear that a new doclcet would have to be reconstructed.

99 .5. The investigators were briefed and provided with extensive evidence
which had been located. It was further recommended that an analyst be
appointed to go through all the records in the state archives in order to
establish ifthere was proof of the involvement of the SSC. It was further
recommended that the 15th respondent (Niel Barnard) be approached
based on a report found relating to events in the Ciskei in 1986 which
might shed light on the matters at hand.

99 .6. The reconstruction of the docket by the investigating team took months
and when it was reconstructed, it appeared to be mostly copies of the
inquest proceedings.

99.7. The DPCI team investigating the matter were then given instructions
pertaining to the investigation of the matter which inter alia included
clarity as to the status and location of all the role players and amnesty
seekers, minutes of Security .Council and interviews with possible
witnesses. It also appeared that the team was working closely with a
private investigator, a (former) Brig. Marion for the family and leads were
being followed up.

99.8. During the investigation, meetings were held with the team in which
futiher guidance was given as to the way forward. The problem was, and
still.is, that evidence from the inquest proceedings does not assist in taking
the case further in a sense of direct evidence implicating specific persons.
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It was and still is possible that unless new evidence additional to the
inquest proceedings, like a section 204 witness is obtained, we would not
be able to prosecute anyone.

99.9. It must also be borne in mind that the affidavits and proceedings relating
to the amnesty proceedings are inadmissible as evidence against the
amnesty seekers.

99.10.

The investigation team was thus in the invidious position to try and find
"new" evidence after all these years which one can appreciate would
be very difficult but because of the nature of the matter it was decided
to go the extra mile and look at all possibilities to get evidence, as per
my instructions.

99.11.

Events, however, ove1took us with the filing of the High Court motion
application by the Applicants which necessitated a decision to be taken
on the available evidence presented by the DPCI as per EC: CATS Enq.
05/.06/2016 by Colonel Dweba and Col. Ripa who submitted the case
file as fully investigated and awaiting further instructions.

99.12.

I deny that the NPA is not "acting in good faith", the it has betrayed
the Applicants' trust, that it has "blocked justice in this case", and that

"investigations could drag on indefinitely".

The truth is that

admissible evidence on which there are reasonable prospects of
securing a conviction either exists or it does not.
manufacture non-existing admissible evidence.

100.

AD PARAGRAPH 28 & 29

100.1. The purpose of this application is noted.

We cannot
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100.2. I deny that the Applicants are entitled to the relief that they seek against
the NDPP and/or the NPA.

101.

AD PARAGRAPHS 30 TO 33

Save to deny that this application is brought in the public interest, and that the
deponent has authority or standing to bring this application on. behalf of South
Africans, the contents of these paragraphs are noted.

102.

AD PARAGRAPH 34

I 02.1. I deny that the NDPP is a relevant party in these proceedings in light of
the relief sought against her.

I 02.2. At the hearing of this application it will be argued that this citation of the
NDPP constitutes misjoinder.

102.3. I reiterate that it is the DPP that is bestowed with the powers to make
prosecutorial decisions and not the NDPP .. The NDPP has powers to
"intervene" in the prosecution process where policy directives have not

been complied with, and/or to "review" a decision to prosecute or not to
prosecute by a DPP. The Applicants have pleaded neither. This is fatal
flaw and not simply a technical defence.

I specifically invite the

Applicants, in reply, to address this fatal flaw in their application.

103.

AD PARAGRAPHS 35 to 51

The contents of these paragraphs are noted, save to reiterate what I have already
said in respect of some of the respondents.

104.

ADPARAGRAPH 52 to 58
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104.1. I deny that the NPA is responsible for "deliberately shielding the killers

of the Cradock Four from justice". Such inflammatory hyperbole is
hardly helpful on a matter as divisive and deeply painful as this for all
South Africans.

104.2. I have already explained the efforts made by the NP A to bting perpetrators
to justice and the challenges it faces.

105.

AD PARAGRAPHS 59 & 60

105.1. I deny the contents of these paragraphs and can do no better than point to
the findings of the Inquest Court where the alleged approval by the SSC
was. rejected by Judge President Zietsman for' lack of evidence.

105.2. That the Applicants should feel justified in repeating this allegation
despite a clear finding of the Inquest Court that is in the Record is
puzzling. It is perhaps demonstrative of their determination to secure a
prosecution by any means.

Unfortunately,· that is not how the NPA

functions. Ours is to act without fear, favour or prejudice. It is not open
to the NP A to make popular prosecutorial decisions. Each decision must
be justifiable on the basis of admissible evidence.

106.

AD PARAGRAPH 61 to 64

106.1. The contents of these paragraphs are admitted to the extent that they are
an accurate recordal of the attendees of the SSC meetings and their current
statuses.
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106.2. I fail, however, to appreciate their relevance to a decision on whether or
not to prosecute.

107.

AD PARAGRAPH 65 TO 70

The deponent' s quest for justice is noted and I agree that political interference
delayed the prosecution and investigations of the TRC cases.

108.

AD PARAGRAPH 72 TO 74

Save to state that the contents of these paragraphs are unknown to me, and that I
am unqualified to speak for the Deputy Minster, the contents of the paragraphs
are noted.

109.

AD PARAGRAPH 75 & 76

Save to deny any knowledge of the alleged meeting and what was discussed, I
note the averment as regards a book written by the deponent and his wife.

110.

AD PARAGRAPH 77 to 92

To the extent that same is an accurate factual account, I note the brief
biographical' accounts of each of the persons now famously known as "the
Cradock Four", and the situation in Cradock leading up to 1985.

111.

ADP ARAGRAPH 93 to 95

The allegations in these paragraphs are admitted to. the extent that they are an
accurate recordal of the TRC Dossier.

112.

AD PARAGRAPH 95 to 101
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The allegations in these paragraphs at'e admitted to the extent that they are an
accurate recordal of the TRC Dossier. ·

113.

AD PARAGRAPH 102 to 110

113.1. The contents of these paragraphs are admitted to the extent that they are
an accurate recordal of the second inquest and the TRC Dossier.

113.2. However, I have no personal lmowledge of the alleged "modus operandi
of the time" and of what the families were aware of in that respect.

114.

AD PARAGRAPH 111 to 121

114.1. The contents of these paragraphs are admitted to the extent that they are
an accurate recordal of the second inquest.

114.2. What the deponent crucially omits, however, is that Judge President
Zietsman rejected the link sought to be created between the signal, on the
one hand, and the kidnapping and murder of the Cradock Four, on the
other. In this regard, Judge President Zietsman said:

"The problem is that we do not know what happened to the signal after it had been
received by Major General van Rensburg. The evidence of Major General van
Rensburg is contradictory, but a rejection of this evidence does not justify a finding
that the signal was sent on higher authority and was then actec,! upon. There is no
evidence to prove that the recommendation in the signal was adopted and carried
out. There is no evidence to prove that the person or persons who murdered Mathew
Goniwe and the othern knew of the signal or its content."

115.

AD PARAGRAPH 122

Save to deny that the NP A made no attempt to follow up and further investigate
the crimes or institute a prosecution, the contents of this paragraph are noted.

4-
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116.

AD PARAGRAPHS 123 to 136

The contents of these paragraphs are admitted to the extent that they are an
accurate recordal of the TRC Final Report and Amnesty Committee Decision
AC/99/0350.

117.

AD PARAGRAPH 137

117 .1. I have already addressed the Applicants' eomplaint that people denied
amnesty have not been prosecuted.

117 .2. I must ·point out a fact that the Applicants see1n to grapple with, which is
that apart from the perpetrators amnesty application statements and
reference to them in the amnesty applications of the other deceased
applicants, explaining each other's role in the killings of the Cradock 4,
there is no evidence or witnesses that the state can present to implicate
them.

117.3. The sad truth is that a statement made in respect of the amnesty application
is inadmissible and cannot be used as evidence against the perpetrator in
the same way as a confession at a criminal trial could be used. To prosecute
the pe1:petrators, the state is required to have prima facie evidence apart
from the amnesty statement to charge either one of the perpetrators. This
evidence is not there.

118.

AD PARAGRAPH 138to 157

118 .1. The contents of these paragraphs are noted to the extent that they are a
correct recordal of the report titled "the apparatus of state-orchestrated
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violence in apartheid South Africa" prepared during 1997 by the Civilian
Support Component of the Investigation Tasl~ Unit.

118.2. I, however, fail to see the relevance of the allegations made in these
paragraphs to the relief sought. ·

118.3. If the intention to create a link between the kidnapping and murder of the
Cradock Four, on the one hand, and the SSC, on the other, that link was
found by Judge President Zietsman not to be there and that decision has,
to my knowledge, not been set aside on appeal.

119.

AD PARAGRAPH 158 to 168

119 .1. The contents of these paragraphs are noted to the extent that they are an
accurate recordal of the TRC Findings.

119.2. Again, the Applicants appear determined to link the murders to the SSC
and senior government officials. But the Zietsman Inquest found no such
link. It simply expressed a suspicion on the involvement of the army.

120.

AD PARAGRAPH 169 to 170

120.1. The allegations in this paragraph are denied.

120.2. The Applicants fail to understand the facts of the Cradock 4 case, how
prosecutorial decisions are undertaken and thus confuse issues in their
quest to push NP A to prosecute Cradock 4 case.

120.3. What the NPA has before it has been that the five amnesty seekers do not
implicate anyone else, they do not link the signal, they do not link the
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Security Council, they do not implicate anyone else, and they explained
their role in the murders, and they took responsibility.

120.4. Therefore, going against the SSC members not directly involved in the
operations must be gauged against this background.

121.

AD PARAGRAPH 171 to 182

121.1. I note the contents of these paragraphs.

121.2. To the extent that an attempt is being made in these paragraphs implicate
members of the SSC in the kidnapping and murder of the Cradock 4 I
point out, again, that Judge President Zietsman found no such link.

122.

AD PARAGRAPHS 183to217

122.1. The contents of these paragraphs are admitted to the extent that they are
an accurate recordal of the various documents as alleged.

122.2. The Applicants have gone out of their way to quote unnecessary
voluminous documents in these paragraphs and I do not intend to address
each of them, save to repeat what I have already said in response to the
Applicants' repeated attempts to link the SSC to the "signal", and the
allegation that the NPA did not take action against the perpetrators.
122.3. Judge President Zietsman in his judgment rejected the argument, so
repeatedly advanced by the deponent, of the link of the SCC to the
kidnapping and murder of the Cradock Four by way of a "signal".

122.4. I again, as demonstrated above, deny that the NPA did not take action
against perpetrators. The deponent seems to believe that proof of the
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NPA'.s "taking action" can only manifest in a decision to institute
prosecution.

This is a mistaken belief.

Taking action involves an

investigation and assessment of evidence in order to satisfy ourselves on
reasonable prospects of a conviction. Of course, it is for the criminal court
to convict. Ours is to present admissible evidence that we believe, from
our experience and training as prosecutors, is reasonably capable of
achieving that result.

122.5. It will assist the Court to know that at the present time, evidence that is
available for consideration by the NP A is the following:

122.5.1. Copies of statements of the High Comi Inquest ("the Zietsman
inquest").

122.5.2. Amnesty application statements relating to the TRC proceedings
in connection with the Cradock 4 from:

122.5.3.

(a)

Harold Snyman:

deceased

(b)

Gerhardus Lotz:

deceased

(c)

Nicholaas Janse van Rensburg:

deceased

(d)

Hermanus du Plessis:

alive

(e)

Eric Alexander Taylor:

deceased

(f)

Sakkie van Zyl:

deceased

Transcript of TRC decision AC/99/0350 relating to amnesty
seekers;

122.5.4.

Transcript of Zietzman's inquest judgment;

122.5 . 5.

File EC CATS Eng 05/06/2016 containing statements from
Colonel Dweba regarding the inv.estigation A84, A83, A82,
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AS! inter alia indicating that the following "persons of
interest" are also deceased:
•

Amos Themba Faku:

deceased

•

Glen Mgoduka:

deceased

•

Xolile Shepard Sakati:

deceased

►

Eric Winter: deceased, and ,that the following persons
interviewed are uncooperative and that no information of
value could be obtained which could assist the
investigation:

122.5.6.

►

Christoffel Pierre van d~r Westhuizen

►

Craig Williamson

►

Neil Barnard

Copy of statement of Fred Zilindile Koni (ASO) which is an
extract from the statements contained in the Zietsman Inquest.
Koni is deceased. Koni confirmed that the security police
monitored Goniwe's phone during June 1985);

122.5.7.

Copies of death ce1iificates;

122.5.8.

Statements and copies of statements of Derrick Swartz,
Reginald Coetzee and Henry Fazzie (A71, A70, A64) to the
effect that Cradock 4 attended a meeting in Port Elizabeth on
28 June 1985, day of murder;

122.5.9.

Copies of statements of Eric Winter (A69 and A68)
(Confirmation that security police monitored Mr Goniwe's
phone during relevant period and that he was authorised);
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122.5 .10. Copy of statement of Boyisi Wellington Msoki (A67)- admin
clerk (not relevant);

122.5.11. Copy of statement of Nico Oosthuizen (A63) - Last saw Mr
Goniwe on 27/06/1985 outside township);

122.5.12. Copy of statement of Sindiswa Mkonto (sic) (A62) wife of
deceased Mr Sparrow Mkhonto - (suspects no one in particular,
confirms that deceased was questioned by security police in the
past);

122.5.13. Copy of statement of Nyameka Goniwe (A60) wife of Mr
Mathews Goniwe (suspects the police for various reasons,
monitoring etc. Deceased did not come back from meeting in
Port Elizabeth·
'
122.5.14. Copy of statement of Thomas Wolmarans (A58, A59,)
(Ballistic evidence, no one linked);

122,5.15. Copies of and statements relating to post mortem reports of the
deceased (A42 - A57, A9);

122.5.16. Copies of statements of Gerhard Goosen (A41) Dawid
Bessinger (A40), Johanna Esterhuizen (A39) Deon Oosthuizen
(A38) James Lotriet (A37) Johan'Ebershon (A36) Johan van
Greunen (A35) saying there were no police roadblocks
between Port Elizabeth and Cradock or Cookhouse on 28 June
1985;

122.5. 17. Copies of statements and copies of documents relating to burnt
out Honda (Goniwe's vehicle) and a Datsun sedan suspected
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to have been used in commissioi:i of offence, number plate
CAT 8479 picked up at scene (A34 - A23);

122.5.18. Copies of statements relating to the finding, the scene and
transporting of the bodies of the deceased (A22 - Al 3, Al 0,
A2);

122.5.19. Copies of statements relating to ballistic evidence relating to
.22 fire-arm and cartridges (Al2 -Al 1, A 7)-'cannot be linked
to the murders;

122.5.20. Copies of statements of Stefanus Els (A6 - A3), regarding his
investigations and ballistic evidence (confirms ballistic
evidence does not link anyone);

122.5.21. Statement of Colonel Johannes Ngaka Makaua (Al), prior
investigating officer, indicating with reference to the TRC
hearings that the following persons, all deceased, are suspects:

•
•
•

Major Sakkie van Zyl
Lt Eric Taylor
Sgt Gerhardus Lotz

•
•

SgtFaku

•

Askasi Shepard Shakati

SgtMgoduka

122.5.22. Transcript of finding of Regional Court EC held at Port
Elizabeth, Inquest 627 /1987;

122.5.23. Transcript of finding of High Court, Eastern Cape, Inquest
CC7 /1993, ("the Zietsman Inquesf');
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122.5.24. Transcript TRC Hearing, Case EC0080/96 dated 17/4/196,
evidence and submissions of family of deceased, Nyameka
Goniwe,

Nomonde

Calata,

Sindiswe

Mkhonto,

Mrs.

Mhlawuli;

122.5.25. Numerous documents and minutes pertaining to the Special
Joint Management Centre, Minutes of State Security Council,
Minutes of Joint Security Committee from period 23 May 1985
- June 1985. Of specific importance is minutes "GVS
Aksiekomitee" dated 6 June 1985, which was chaired by
Deputy Minister Adriaan Vlok, Minutes of S,ecretariat of the
State Security Council dated 13 June; Geldenhuys Committee
report; Report by Commissioner of Police, PJ Coetzee dated
25 June 1985;

122.5.26. Finding of TRC Amnesty Committee, Case. AC/99/0350 in
respect of amnesty seekers Eric Taylor, Gerhardus Lotz
Nicholas Janse van Rensburg, Harqld Snyman, Johan "Sakkie"
van Zyl, Hemanus, Barend du Plessis

123.

AD PARAGRAPH 218 to 244

123 .1. These paragraphs are a repetition of the po Ii ti.cal interference narrative. I
do not address each of them, and I do not admit that all that is said by the
deponent in relation to executive political interference is factually correct
as I have no personal knowledge thereof.

123.2. I deny that the NPA is "in the grip of past forces that suppressed the
TRC cases". This accusation is damaging to the rule of law and to the

NP A's prosecutorial independence.
evidence of this incendiary claim.

I invite the deponent to provide
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123.3. The claim, made boldly without any evidence, that there may be an

"unofficial policy" within the NP A "to drag out cases like the Cradock
Four for as long as possible to permit as many key suspects and
witnesses to die and escape justice" is scandalous and should not have
been made. An application will be made at the hearing of the matter for
this claim to be struck out as scandalous.
123.4. Equally scandalous and fact-free is the aUegation that "prosecutors

brazenly favoured political elites and perpetrators of apartheid era
crimes and severely prejudiced the interests of victims, their families
and communities", and that the NPA or prosecutors are complicit in the
suppression ofTRC cases. An application will be made at the hearing of
the matter for these claims to be struck out as.scandalous.
123.5. While I, and I'm sure the NDPP and every prosecutor in the NPA,
appreciate the frustration that the deponent may rightly f~el in light of the
wheels of justice grinding slowly, incendiary claims of this kind are, with
respect, not only unhelpful but also counter-productive. It is difficult to
comprehend how the taint that the dependent seems determined to affix
on the NPA helps the Applicants' cause and that of many families of the
victims of our painful past.
123.6. I have already admitted that the NPA was subjected to political
interference by the executive in the past. Bu tit does not follow from this
that the NP A is complicit in a cover-up in relation to the prosecution of
TRC cases. In fact, a NDPP lost his job for steadfastly resisting such
political interference. It would be an herculean leap, as now sought by
the Applicants in this application, to de~lare the current NDPP a
constitutional delinquent for political interference brought to bear on the
NP A by the executive in the past which was steadfastly resisted by a
former NDPP.
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123. 7. This fact has already been dealt with in previous cases apd I respectfully
submit it does not take the matter fmiher to belabour it.

123.8. I have already alluded to the developments that are currently taking place
within the NP A which include efforts to put in place a dedicated
investigative capacity.

123. 9. There is now recruited investigators and prosecutors in various provinces
whose mandate is specifically to deal with TRC cases. This 1s a
mechanism put in place to speed up prosecution of these matters.

124.

AD PARAGRAPHS 245 TO 247

The contents of these paragraphs are noted.

125.

AD PARAGRAPH 248

125 .1. Once again, the Applicants fail to understand that providing support in an
investigation does not necessarily mean there will be prosecution. The
evidence must be assessed to determine its veracity and admissibility. At
the end of the day, what prosecutors must assess is whether the evidence
is sufficiently strong to secure a conviction following a prosecution. If it
is not, more evidence must be sought.

125 .2. Much of the "leads" provided by the Applicants have been pursued and
they are not enough to sustain the charges.

126.

AD PARAGRAPH 249 to 250

126.1. The contents of these paragraphs are admitted.
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126.2. It is correct that since 2019, the NP A and the Applicants collaborated and
the NP A received information and documents from the Applicants
investigator to assist in reconstructing the .docket and supporting the
investigation.

126.3. However, the documents were not complete and there was not sufficient
information to proseeute.

126.4. The DPP does not prosecute at the instruction of families or their lead
investigators, but from an analysis and assessment of the)nformation and
evidence gathered.
126.5. Prosecutorial independence entails acting without fear, favour or
prejudice. That means acting without fear, favour or prejudice both in
respect of victims and perpetrators alike. A prosecutor does not become
less independent for resisting the victims' families' pressure to institute a
prosecution on insufficient evidence. He or she does not become more
independent for succumbing to the victims' families' pressure to do so
either. Prosecution is not a popularity contest or a game the object of
which is to score political points.

It is a meticulous science that 1s

informed by forensic and admissible evidence in pursuit of justice.
126.6. In this instance I believe I was within my rights to call for further
investigations. It was a prudent thing to do. It is regrettable that the
deponent does not seem to appreciate the difficult and fine balance that
.

-

prosecutors have to strike between competing interests of victims and
perpetrators in the pursuit of justice.

127.

AD PARAGRAPH 251
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127.1. The contents of this paragraph are admitted.

127.2. I have already addressed this issue and I refer to the affidavit of Adv
Macadam ("CLT4").

128.

AD PARAGRAPHS 252 & 253

The contents of these paragraphs are unknown to me.

129.

AD PARAGRAPHS 254 TO 257

129.1. I have no personal knowledge of the allegations in these paragraphs.

129.2. However, the approach allegedly conveyed by Adv Macadam makes
sense if there were overlaps in investigation and evidence among the four
cases.

129.3. The context, as I understand it, is this. The.D'Oliviera Unit opened an
enquiry but could not identify the killers. They had a breakthrough in the
Motherwell case resulting in a lengthy prosecution where three security
branch members were convicted but granted leave to appeal judgment in
June 1996.

129.4. Evidence emerged at the Motherwell trial that the deceased were killed to
prevent them revealing the Cradock 4 murders and other serious crimes
by the Po1i Elizabeth Security Branch.

129.5. In late 1996 the Poli Elizabeth Security Branch applied for amnesty for
the Motherwell, Pebco3, Cradock 4 and Mthimkhulu cases. Amnesty was
granted to all the applicants in the Mthimkhulu case. The Commander
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received amnesty for the Pebco 3 case but the foot soldiers were denied
amnesty for concealing that they had tortured: the deceased.
129.6. After a second amnesty hearing following a High Court review, the Port
Elizabeth Security Branch members were refused ~mnesty in the
Motherwell case but others were granted.

129.7. At no stage in any of the cases was it alleged that the SSC ordered the
killings. It was evident that they were all ordered by the then Port
Elizabeth commanders, except for the Motherwell ca~e where it was
ordered by a Head Office General who had been promoted from Pmi
Elizabeth and who had been involved in the Cradock 4 and Mthimkulu
matters.

129.8. The view at the time was that inquests had to be held in.the Pebco 3 and
Mthimkulu matters and that the claim of the involvement of the SSC in
Cradock 4 should be investigated in conjunction with those cases. If no
involvement of the SSC was established, the Cradock 4 inquest could be
reopened as the perpetrators would then have been identified. The case
could then be combined with the others as all four cases involved the same
accused.
129.9. Further that it was essential that all the records in the State archives be
analysed to see if there was any SSC involvement. It was arranged for
two researchers to conduct this analysis.

129.10. In September 2019 CDH met with Adv Macadam asking that the case
be investigated.

Adv Macadam informed them that the case was

already receiving attention in conjunction with the other related
matters. He explained that .he had to attend to urgent international
matters and that they should .deal with the_ researchers. Subsequently
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Adv Macadam had to drop everything to attend to a Serious terrorism
case.

129 .11. In response, CDH wrote to the NP A objecting to the need to finalise
other investigations first and demanded that a prosecutorial decision be
made in the Cradock 4 case by 10 July 2020, failing which they would
commence steps to launch legal proceedings.

129.12. What CDH failed to appreciate was the fact that the NPA was following
a certain line of investigation and they had their sights on a specific
angle which could have assisted in resolving the SSC involvement in
Cradock 4.

129.13. What was unfolding in the process was a clear conflict of investigative
methods between the Applicants investigator and the NP A to the effect
that the NP A had to follow the Applicants investigators' preferred
m()thod or the NP A will be taken to comi. ·

129.14. However, the NPA would not be bullied and no final decision to
proceed with a prosecution could be taken unless, up?n assessment of
all the available facts, evidence and circumstances, there is a reasonable
prospect of a successful prosecution.

130.

AD PARAGRAPHS 258 TO 259

130.1. The allegations in this paragraph are admitted.

130.2. As stated before, the issue of capacity was an impediment. With Adv
Macadam having left to attend urgent international matters, I stepped in
to assist the researchers and the investigation.
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131.

ADP ARA GRAPHS 260 TO 262

131. 1. The contents hereon are noted.

131.2. I note the deponent's attempt at explaining away the unreasonable delay
that plagues this application. I submit that. the deponent, on his own
version, !mew as long ago as 23 April 2020 that the Cradock Four
investigation could not be done until finalisation of investigations in the
other three cases, namely, Mthimkhulu, Pebco 3 and Motherwell
bombing. I have already explained the context in which this decision was
taken.

The delay of more than a year in bringing this application,

ostensibly "to permit [investigators and prosecutors] more time" is
inconsistent with this application and does not explain the change of heart
on the part of the Applicants to now try to force the prosecutors' hand.

132.

AD PARAGRAPH 263 to 269

132.1. With respect, it does not assist the Applicants to make a mountain out of
a molehill.

132.2. I have already explained that during that ti'me when the. docket weas
misplaced, the NPA was reeling from political efforts to undermine it.
The political interference had left it in disarray. Hence there was no real
capacity to deal with cases that required a dedicated focus.

132.3. Moreover, during that period, a new NDPP was appointed and Adv
Macadam was removed from his normal duties to focus on foreign bribery
cases. On his departure the PCLU was left understaffed with only two to
three advocates in attendance who focused on other pressing matters at
the time.
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132.4. It was therefore not a surprise that the docket was eventually found in the
NPA general archives where it had been misplaced, dispensing with the
theory that it could have been stolen.
132.5. In his police affidavit at page 3150 Vol 6 of the Record (annexed hereto
for convenience and ease of reference as "CLT4"), Adv Macadam stated
as much.

132.6. In view of the above chronology, it is evident that the NDPP had no
obligation to intervene in the above processes. All dockets are kept
properly locked up and secured whilst in the custody of prosecutors. In
this instance the docket had been misplaced, and adequate steps were
taken to investigate the "missing" docket. It is no secret that the NPA has
been ·under resourced for quite some time. and that had things been
different, the docket could have been located sooner.

However, this

cannot take away the fact that, the relevant prosecutors gave all necessary
help in reconstructing the "missing" docket.

133.

AD PARAGRAPH 270

The contents of this paragraph (and sub-paragraphs) constitute impermissible
hearsay and scandalous matter. An application will be made that it be struck off.

134.

AD PARAGRAPH 271 to 281

134.1. I note the deponent's efforts in relation to a "missing" docket.

134.2. I repeat what I have said in this regard.
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134.3. The contents of paragraphs 273 (from the second sentence) and 274
constitute impermissible hearsay matter and an application will be made
at the hearing of the matter to have them struck out.

135.

AD PARAGRAPH 282

135 .1. I deny that the Applicants are entitled to the relief intimated in this
paragraph.

135.2. Not only was the docket reconstructed, it was also recovered and the
circumstances of its misplacement have been explained. Therefore, there
is no warrant for an order compelling an investigation in"this respect.

136.

AD PARAGRAPH 283

The contents of this paragraph are noted. I fail to see how this repeated narrative
takes the Applicants' case further.

137.

AD PARAGRAPH 284 to 289

137.1. The contents of these paragraphs are noted.

137.2. I deny that the NP A is "iu the grip of forces working to suppress
justice". This is a scandalous claim, made without a scintilla of evidence,

and an application will be made to strike it off.
137.3. The deponent claims, matter-of-factly, that "the prospects of a
successful prosecution" have been "seriously undermined".

This

conclusion seems irreconcilable with the Applicants' ostensible desire
that the NDPP make a decision to prosecute. The deponent seems to wish

fo, prosccutioa ~gs,dless of the pwspccts of, w"'icti?n b e ~ his

.

.

~-~

64

own version, poor. With the limited resources of the prosecution service,
we cannot afford to prosecute cases that even the complainant says have
poor prospects of success.
137.4. We cannot deny the political interference that left the NPA in disarray
through concerted efforts made to undermine the prosecution of TRC
cases.

137.5. However, there are recent advances made to turn things around at the
NPA, particularly giving priority to TRC case~. I have already mentioned
the developments that are currently taking place within the NP A which
include efforts to put in place a dedicated investigative capacity.

137.6. There is now recruited investigators and prosecutors in various provinces
whose mandate is specifically to deal with TRC cases. This 1s a
mechanism put in place to speed up prosecution of these matters.

13 7. 7. The NP A is a critical institution of the country and efforts must be made
to support it in reorganising itself to rise anew and provide the service it
was established to do. It is my submission that penalising the NPA for
matters beyond its control, such as political interference, lack of capacity,
the covidl 9 pandemic for instance would not assist in building it; instead
the institution's newly found energy might collapse c01npletely, playing
right into the hands of the past orchestrators of the political interference.

138.

AD PARAGRAPH 290 to 302

138.1. I deny that the NPA has failed to pursue justice in the Cradock 4 case. I
have already set out our efforts above.
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138.2. The scandalous accusations by the deponent that the NPA (1) has failed
to conduct itself impartially, (2) has collabofated and acquiesced in the
political suppression of TRC case, (3) has to exercise its duties in good
faith, and (4) has disgraced itself, are unfair, unwarranted and extraordinarily self-serving. An application will be made at th~ hearing to have
them struck out.
138.3. The question relating to prosecutorial independence and ministerial
oversight was dealt with in the Ginwala Commission of Inquiry Report.
The Commission found that the Constitution and the NP A Act protect the
NDPP from political or corrupting influence or manipulation.

138.4. It is regrettable that while the NPA has autonomy, it does not appear to
have the independence of the Judiciary or Chapter Nine institutions.
Section 179(6) of the Constitution provides that "the cabinet member
responsible for the administration of justice must exercise final
responsibility over the prosecuting authority".

138.5. However, the notion of "final responsibility" is defined neither in the
Constitution nor in the NPA Act. It would seem, however, that the
Minister cannot interfere with the specific prosecutorial decisions of the
DPP or intervention or review of the NDPP. The challenge is to reconcile
prosecutorial independence with the constitutional provision that a
Cabinet Minister must "exercise final responsibility over the
prosecuting authority".

138.6. While it must be so that the Minister of Justice cannot intervene in my
prosecutorial decision as DPP in the Cradock 4 case, or with the NDPP's
intervention or review of that decision, the Adv Yusi Pilsoli example still
rings an eerie note. Should it be necessary to do so, the court will be
requested to determine this question definiHvely, so that the Sword of
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Damocles that hangs over the NPA and the NDPP in the form of past
political interference is removed for good.

138.7. Over and above that, it must be noted that before the CDH letter of 29
November 2021, I was in the process of making a decision on the Cradock
4 case but due to the voluminous list of documents and persons of interest
presented by CDH, the matter has once again been referred for further
investigation.

138.8. In the result I submit that the failure on the part of NPA _to pursue justice
in this instance has not been proven.

139.

AD PARAGRAPHS 303 TO 317

139.1. I note the contents of these paragraphs but deny those that are inconsistent
with what I have already said in this affidavit.

139.2. I deny, specifically, that the NPA is guilty of "shameful colluding or
acquiescing in the political suppression of the TRC cases", that we
have acted irrationally and that we have acted in bad faith. An application
will be made to have these scandalous claims struck out.

139.3. I deny that prosecutorial independence of the NPA is implicated in the
pursuit of justice in the Cradock 4 case. As already explained, to the
extent that political influence was exerted by the executive in the past,
there can be no good faith and honest suggestion that the NP A as a whole
was, or is, complicit in the suppression of prosecution in TRC cases.
139.4. It is in fact testimony to the NPA's fierce independenee that a former
NDPP was prepared to lose his job than succumb to exeeutive poHtical
interference.
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140.

AD PARAGRAPHS 318 TO 324
140.1. I deny that any of the rights in the Bill of Rights invoked by the deponent
have been infringed by reason of the approach taken by the NPA in the
eonduet of the Cradoc 4 case.

140.2. To the extent that delay in the prosecution of this case, or in making a
decision in that regard, may have had the effect of infringing any of the
rights invoked, it is my submission that such is justified by the need for
thorough

investigation

and · efficacious

employment

of scarce

prosecutorial resources.
140.3. In any event, the deponent fails to demonstrate how the NPA's approach
has infringed any of the rights he invokes. He fails to set out in clear and
intelligible terms what specific conduct of the NPA or the NDPP infringes
any of the rights invoked and how.
141.

AD PARAGRAPHS 325 TO 327
I note the contents of these paragraphs.

142.

AD PARAGRAPHS 328 & 329
142.1. I deny that the conduct of the NDPP and the NPA engages any of the
international instruments invoked.
142.2. In any event, legal argument will be advanced at the hearing of the matter
as regards the application of these instruments in South African comis.

143.

AD PARAGRAPHS 330 TO 333
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143.1. I deny that the deponent has satisfied the requirements for the mandamus
he seeks.

143.2. Specifically, as already pointed out, the mandamus is directed at the
wrong party as the NDPP has no power to m1.1ke a prosecutorial decision.
That power resides in the DPP whose office is independent of the NDPP's
office. The NDPP's power is the power to "intervene" or "review" but
only when the jurisdictional facts for such intervention or review have
been met. None of them have been met, and in any event that is not the
case pleaded by the deponent or by the Applicants.

143.3. In any event, even if the deponent had satisfied all the requirements for a
mandamus, this court still retains a discretion to refuse it/especially when
(as in this case) it would serve nothing more than academic purposes.
144.

AD PARAGRAPHS 334 TO 337
144.1. I note the contents of these paragraphs.

144.2. I deny that the approach of the NPA has given_ rise to "a grave injustice".

144.3. This case is capable of resolution without resort to litigation. To that end,
we shall approach a Judge or the Case Management Judge to exercise his
or her powers in terms of Rule 41A(3)(b) of the Uniform Rules of Court
to "direct the parties to consider referral of a dispute to mediation".
145.

AD PARAGRAPH 338
145. 1. I deny that the Applicants are entitled to the relief that they seek in the
notice of motion and ask that the application be dismissed.
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145.2. As regards costs, it is our view that we leave it to the discretion of the
court.
145.3. However, as I believe that I have explained why this appjication is illadvised, should they persist in it in reply, I believe that a costs order
against them would be unavoidable.

WHEREFORE the First Respondent prays that the application be dism·ssed.
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