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REPORT: AMNESTY TASK TEAM 

1. Background 

1 1 A Director-General's Forum, under the chairpersonship ot the Director-

Genera/· Justice and Constitutional Development on 23 February 2004, 
appointed a Task Team to consider and report on the following: 

"1. Consideration of the nature of the 'arrangements that are 

standard in the normal e:xecution of justice, and which are 

accommodated in our legislation' that the NPA and intelligence 

agencies may come up with in assisting persons who divulge 

information relating to offences committed during the confiicts of 

the past. 

2 Consideration of a process of amnesty on the basis of full 

disclosure of the offence committed during the conflicts of the 

past 
3. Bearing the above-mentioned in mind, whether legislative 

enactments are required !I 

1 2 The Task Team comprises the following members 

Deon Rudman (Chairperson): 

Yvonne Mabule 
Vincent Mogotloane 

Gerhard Nel 
Lungrsa Dyosi 
Ray Lalla 

Joy Rathebe 

Department of Justice and Constitu-

tional Development 

Nationaf Intelligence Agency 
National Intelligence Agency 
National Prosecuting Authority 

National Prosecuting Authority 

South Afrlcan Police Service 

Department of Defence 

1 3 The Task Team was requested to submit its report to the O1rector-

Genera!'s Forum by close of business on 1 March 2004 The Task 

Team met for the first time on 26 February 2004 and again on 1 March 
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2004 Commissioner Ray Lalla could unfortunately not attend the first 

meeting He did, however, submit his proposals to the Task Team for 
its consideration. 

2. Terms of reference 

2.1 At the outset the Task Team discussed its terms of reference in detail 

It came to the conclusion that it had lo perform its task within the 

framework laid down by the President in his statement to the National 

Houses of Parliament and the Nation on the occasion of the Tabling of 

the Report of the Truth and Reconciliation Commissron on 15 April 

2003. The President provided the following guidelines: 

(a) There shall be no general amnesty, because it would fly in the 

face of the TRC process and detract from tl'le principle of 

accountability which is vital, not only in dealing with the past, but 
also in the creation of a new ethos within our society 

(b) Yet we also have to deal with the reality that many of the 

participants in the conflicts of the past did not take part in the 

TRC process. Among these are-

• individuals who were misted by their leadership to treat the 

process with disdain; 

• others who calculated that they would not be fotind out 

either due to poor TRC investigations or what they believed 

and sti!I believe is too complex a web of concealment for 

anyone to unravel; 

• others who expected the political leadership of the state 

institutions to which they belonged to provide the overall 

context against which they could present their cases, which 

did not happen. 
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"Government is of the firm conviction that we cannot 
resolve this matter by setting up yet another amnesty 
process, which in effect would mean suspending 

constitutional rights of those who were at the receiving end 
of gross human right violations.". 

(d) "We have therefore left this matter in the hands of the National 

Directorate of Public Prosecutions, for it to pursue any cases 

that, as is normal practice, it believes deserve prosecution and 

can be prosecuted. This work is continuing ". 

(e} "However, as part of this process and in the national 

interest, the National Directorate of Public Prosecutions, 

working with our intelligence agencies, will leave its doors 

open for those who are prepared to divulge information at 
their disposal and to co-operate in unearthing the truth, for 

them to enter into arrangements that are standard in the 

normal execution of justice, and which are accommodated 

in our legislation.''. 

(f) "This is not a desire for vengeance; nor would it compromise the 

nghts of citizens who may wish to seek justice in our courts.". 

(g) "It is critically important that, as a government we should 

continue to establish the truth about networks that operated 

against the people. This is an obligation U1at attaches to the 

nation's security today; for, some of these networks still pose a 

real or latent danger against our democracy. In some instances, 

caches of arms l1ave been retained which lend themselves to 

employment in criminal activity." 

{h) "This approach leaves open the possibility for ind1v1duaJ citzens 

to take up any grievance related to human rights violations with 

the courts.". 
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(i) "Thirdly, in each instc1nce where any legal arrangements are 

entered into between the NOPP and particular perpetrators 
as proposed above, the involvement of the victims will be 

crucial in determining the appropriate course of actio11.". 

L) "Relevant Departments are examining the practical modalities of 

dealing with this matter; and the}' will also establish whether 

specific legislation is required in this regard.". 

(k) "The National Directorate of Public Prosecutions and relevant 

Departments wi!l be requested to deal with matters relating to 

people who were unaccounted for, post mortem records and 

policy with regard to burials of unidentified persons. We would 

like to encourage all persons who might have any knowledge of 

people still unaccounted for to approach the National Directorate 

of Public Prosecutions, the South African Police Service and 

other relevant departments.". 

2 2 Paragraph 1 of tile Task Team's terms of reference relates directly to 

the abovementioned framework determined by the President. 

Paragraphs 2 and 3 wera added to the Task Team's terms of reference 

in order to enable it to pursue alternative routes in order to address the 

concerns expressed by the President should the Task Team deem it 

necessary. 

3. Discussion 

3 1 In its deliberations the Task Team also took cognisance of the following 

factors: 

(a) In terms of section 179(1) and (2) of the Constitution the 

National Prosecuting Authority (NPA) is an independent 

const1tut1onal inst1tut1on and the National Director of Public 
Prosecutions (NDPP) has full discretion on wt,ether a particular 
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prosecution should or should not be instituted. The Task Team's 

recommendations should therefore be consistent with this 

constitutional requirement 

(b) Any recommendations relating to the granting or refusing of 

amnesty sllould be in line with the TRC process which was 

constitutionally entrenched as a trade-off between the 

inclividual's right to seek justice in a court of law, on the one 

hand, and the imperatives of reconciliation and reparation, on 

the other 

Ad paragraph 1 of terms of reference 

3.2.1 In order to give effect to the ''arrangements" contemplated in the 

President's statement as reflected in paragraph 1 of the Task Team's 

terms of reference, it is recommended that a Departmental Task Team 

be appointed comprising members of the following Departments or 

institutions: 

• The Department of Justice and Constitutional Development 

• The Intelligence Agencies 

• The South African National Defence Force 

• The South African Police Service 

• Correciional Services 

• The National Prosecuting Authority 

• Office of the President 

3.2.2 The functions of the proposed Task Team should be the following: 

(a) Before the institution of any cnm1nal proceedings for an offence 
committed during the conflicts of the past, to consider the 

advisability of the institution of such criminal proceedings and 

make recommendations to the National Director of Public 

Prosecutions m this regard 
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(b) To consider applications received from convicted persons 

alleging that they had been convicted of political offences 

committed during the conflicts of the past and to make 

reco111mendat1ons to-

(i) the President, through the Minister for Justice and 

Constitutional Development, to pardon the alleged 

offender in terms of section 84(1)(k) of the Constltution; 

(ii) 

(c) To-

the Commissioner of Correctional SeNices regarding the 

possible release of the applicant on parole or the 

conversion of the sentence to correctional supervision. 

• receive information or representations from v1ctims, 

perpetrators, legal representatrves or any other person or 

institution regarding any specific matter; 

• gather intelligence information, 

• investigate the matter; 

• consult victims 

(d) To consider the following factors when carrying out its mandate. 

(1) The general criteria governing a decision to prosecute as 

determined by the NOPP in the Policy Manual attached 

hereto as Annexure "A". 

{ii) The followlng specific criteria · 

c, Whether the alleged offence is associated with c1 

political objective committed in the course of the 

conflicts of the past. 
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Whether a prosecutrn, can be instituted on the 

strength of adequate evidence 

Whether tl1e case, geographically and politically, 

reflects the aims and objectives set out in the 

Promoton of National Unity and Reconciliation 

·I 995{Act 34 of 1995), and is not in conflict with the 

requirements of objectivity in prosecutions specified in 

the Constitution 

Whether the offence in question is serious 

r Whether the ill health of or other humanitarian 

consideration relating to the accused may justify the 

non-prosecution of the case. 

c Whether the prosecution will lead to the traumatisation 

of victims and confilcts m areas where reconciliation 

has already taken place 

.- The degree of co-operation on the part of the alleged 

offender. 

r The credibility of the alleged offender. 

c The alleged offender"s sensitivity to the need for 

restitution. 

r- The alleged offender's further endeavours to expose 

possible further clandestine operations during the past 

years of conflict 

,. The degree of remor6e shown by tl1e alleged offender 

and his or her attitude towards reconciliation 

c TI1e degree of indoctrination to which the alleged 

offender was subjected 

,· The extent to which the alleged offender carried out 

instructions or perceived instructions. 

The disclosure of organisations/individua!s, if any. 

under whose instructions the alleged offender 

operated. 
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0 The alleged offender's 1o)e during the TRC process -

co-operation, full disclosure and assisting the process 

in general {if relevant) 

o Renunciation of violence and willingness to abide by 
the Constitution on the part of tile ;:;lleged offender 

0 Whether the alleged offender fully disclosed the 

alleged offences 

0 The views of the NPA 

r If the accused is in custcdy, the views of the presiding 

judge or magistrate 

o Any other criteria for deciding whether a political 

offence was commitied as set out in the TRC Act 

o Any further criteria, which the Task Team might deem 

necessary, 

(e) To consider-

(i) the provisions of section 105A of the Criminal Procedure Act, 

1977 (Act 5 ·1 of 1977). relating to plea and sentence agreements 

and the directives issued by the NDPP in terms of section 

105A(11) of the said Act, 

(ii) the provisions of sections 7 of the Criminal Procedure Act 

relating to the issumg of a no!le prosequi certificate and the right 

of a private person to institute criminal proceedings in terms of 

the section 8 of the said Act; 

(Hi) the provisions of section 18 of the Criminal Procedure Act 

relating to the lapsing of the right to rnstitute a prosecution for 

any offence after the expiration of a period of 20 years from the 

time when the offence was committed, other than the offences 

of murder; treason committed when the Republic is in a state of 

war, robbery. rf aggravati:ig circumstances were present, 

kidnapping; child-stealing; rape; or the crime of genocide, crimes 
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against humanity and wm crimes, as contemplated in section 4 

of the Implementation of the Rome Statute of the International 

Criminal Court Ad, 2002: 

(iv) the possibility of diversion in the case of juvenile offenders; 

(v) possible arrangements settling the matter out of court; 

(vi} the provisions of section 204(2) of the Criminal Procedure Act 

relating to the discharge of the alleged offender from 

prosecution for the alleged offence if such offender testified as a 

state witness and answered all questions frankly and honestly. 

3 2.3 !f the above proposals are accept.able, it is recommended that the 

President announces the proposed process and invites full participation 

by those who may benefit from the process. 

3.2.4 The Task Team realises that the proposed process will have the 

foll Jwing shortcomings/concerns· 

(b) 

(c) 

A possible negation of the constitutional rights of victims. the 

public at !arge and a!leged offenders 

The possibility of the institution of private prosecutions. 

The absence of an~· guarantee that alleged offenders wi!I not be 

prosecuted This might maan that they will be reluctant to 

approach the Task Team and make full disclosure The 

concerns relating to persons who have disappeared, the arms 

caches that have not yet been discovered and the Kwazuiu-

Natal problem will not be solved 
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(d) i:ubtic perception re~s-rding tMa particr,oat1cn in a r\.:rt.hi;t 
a;;ir.esty proc;;~= cy the S€c,.mt~1 s~1vltas S$ th~ public may 
regard th~n, as perpetrato~ in the ecnfllct$ of the patt 

3.3 Ad peireera-ph 2 of terms of rcf~rerice 

3 31 The Task Te:arn is of the view tr.st the only way to addrciss the at>o11e 
i;;~ncerns adeqwately wourd be to provid~ for a furthnr amnesr1 pror.-.ea~ 
sirnif~r to that of thd TRC proces~. Thir; possibility ellcft~~ much debate 
within the Task T1=atn On the Or".P. hand, there were thoSP. who (?.jec~~d 

this poqsibilit~ m,t of hano. they .. rg1.1ed th;!t .such process woutt;l 
1mdeuninP. and discredit the TRC proc~s. further under1TinP. the 
r~concfilation proc::o!'.:!l and net n~cessarily actilev~ the deiiri;!tl 
obj£!ctives. They atgued U1ot U1era 's rir:, re3scn why offen<!ern who· 
pratously refu!'..cd to parficlpa,te in tNe _'ffiC preces:;; wi!I now,all or u 
st.·dden c!er.ide otherwise. Some merribe~s of the Task TE!sm, hov-n1~er, 
placed ~mpha~ir; on the ncCJJ to ere-st~ a furt111;r effei;tive opporttinrty 
for full discfl:lsurc i11 order to addi~:;~ the coneern:. ~~rrsd 10 ln 
paragrsph 3,2.4{c) above. They arg1J~d thl3t s,uostantial riumbor of 
U1Gse iud!Vldu~ls who Yt:re in ti,~ past misled by their lseder;hip amj 
other-3 1/Jhc &xpeoted their ~olitical leader!;hlp to pro11ide U1e: overall 
c:'onte>.t ~gain~t 1.1/hich t.~y could pr1;se-nt their ea~oS, may mail't use of 
a further r:imnesty p~ss. 

a.3.2 In u,e light ct the views e-Ypressed by the Pr"ddent reg.adll'IO a further 
amnesty p1'oce~s, th~ Ta;k' Team dGcided not to make a 
recommend3tion In Ir.is reg=rd -and to l!ave this decision ir\ thr.1 hands 
of Governmenr. SMuld Govt1rn1"1ent, however. decid-: to proceed wm, 
sue~ 2 further proc::::ias, a draft lndernr,ity Bi;l Is attached as Ann~ure 
•e" for corn.ideraticn. 

3.4 Ad parag1'3pli of tarms of referanc~ 
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The recommendations under paragraph 1 of the terms of reference do 

not require any legislation Should Government, however, decide on a 

f Jrther amnesty process as discussed 1n paragraph 3.3, legislation will 

be required since the mechanisms and procedures of the TRC Act 

have run their course and can no longer be applied. lf it is decided to 

follow ihe latter route, an amendment of the Constitution is also 

proposed in order to enable such leg1sl3tion being adopted and to pass 

muster in the Constitutional Court. 
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