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I, the undersigned,

THABO MVUYELWA MBEKI

do hereby make oath and say:



| am an adult male and the former President of the Republic of South Africa. |

served as South Africa’s President from 14 June 1999 to 24 September 2008.

The facts deposed to in this affidavit are, to the best of my knowledge and belief,
both true and correct. Unless stated otherwise or the contrary appears from the

context, such facts are within my personal knowledge.

| also depose to this affidavit on behalf of the second applicant, Mrs Mabandla.
Her confirmatory affidavit is attached to this affidavit. The legal submissions in
this affidavit are made on advice from mine and Mrs Mabandla’s legal

representatives. We accept such legal advice as correct.

| have read the answering affidavit deposed to by Lukhanyo Bruce Matthews
Calata on behalf of the first to the 23 respondent (referred to as the “Calata

applicants” for convenience). The purpose of this affidavit is to respond thereto.

Since the filing of the affidavit, there have been developments in regard to the
first to sixth respondents (“the government respondents”) that have a bearing

on this application.

On 26 May 2025, the government respondents filed an application to reinstate
their notice of opposition in respect of the main application and to postpone or
stay the main application pending the outcome of the commission of inquiry
proclaimed by the second respondent, President Ramaphosa on 29 May 2025

(“the stay application”).

SWD



7. The stay application has important implications for the main application and for

our intervention application. | commence by addressing these implications.

THE IMPLICATIONS OF THE STAY APPLICATION ON THE INTERVENTION

APPLICATION

8. In their notice of motion in the main application, the Calata applicants sought the

following substantive relief against the government respondents:

8.1 adeclarator that the conduct of the government respondents in unlawfully
refraining and/or obstructing the investigation and/or prosecution of the
apartheid-era cases referred by the Truth and Reconciliation Commission
(“TRC”) to the National Prosecuting Authority (“the TRC cases”) until and
including 2017, or to otherwise unlawfully abandon or undermine such
cases to be, inter alia, a violation of the applicants’ and their families’ rights

and inconsistent with the rule of law (“prayer 1”).

8.2 payment of constitutional damages by the first respondent (the President)
in consequence of the breach of rights, and the establishment of a Trust

to hold and disburse the funds (“prayers 2 and 3”).

8.3 a declarator that the failure and/or refusal by the President to establish a
commission of inquiry into the suppression of the investigation and
prosecution of the TRC cases to be, inter alia, inconsistent with his

constitutional duties; reviewing and setting aside the President’s failure to

! In accordance with the notice of amendment dated 5 May 2025.
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appoint a commission of inquiry; and directing the President to establish a

commission of inquiry (“prayers 4 to 6”).

9. The government respondents filed notices to oppose the main application.
However, between 17 and 19 February 2025, the government respondents, with
the exception of the National Director of Public Prosecutions (‘“NDPP”), withdrew
those notices. The reason for the withdrawal of the opposition, according to the
government respondents, was because Government and the President intended
to establish a commission of inquiry which they believed was the overriding

purpose of the main application.?

10. Pursuant to this withdrawal, the Calata applicants and the government
respondents entered into settlement discussions and ultimately reached
settlement in relation the establishment of a commission of inquiry (prayers 4 to
6 of the notice of motion). However, the terms of reference of the commission

were not agreed between the parties.

11. On 30 April 2025, President Ramaphosa issued a statement announcing that he
was in the process of setting up a judicial commission of inquiry to establish
whether attempts were made to prevent the investigation or prosecution of
apartheid-era crimes referred by the TRC to the National Prosecuting Authority
(“NPA”). The President explained that while agreement had been reached on the
establishment of a commission of inquiry, the parties were not able to reach

settlement on the order to declare the conduct of various government entities

2 Government respondents’ stay application FA para 25.5.



unlawful and the payment of constitutional damages by the state. A copy of this

statement is annexed hereto as TM 1.

12. On 1 May 2025, the Calata applicants delivered an answering affidavit in this
application in which they opposed the application for leave to intervene. The main
ground of opposition is that we do not have direct and substantial interest in the
relief sought in the main application. In addition to this, the Calata applicants
argued that it would not be in the interest of justice to allow intervention in
circumstances where the parties in the main application have settled some
issues and are likely to settle all the issues.® They explained in their answering
affidavit that save for the NDPP, all the government respondents had withdrawn
their opposition in the main application and that the remaining dispute between
it and the NDPP was extremely narrow and had in principle been settled.* There
was thus a real prospect, based on the government respondents’ withdrawal of
their opposition, that all the relief in the main application might be settled or

capable of resolution in an unopposed hearing by August 2025.°

13. On 26 May 2025, the government respondents launched an application seeking
orders (a) to reinstate the withdrawn notices of opposition in so far as they relate
to the Calata applicants’ prayers for an order to declare the conduct of various
government entities unlawful and the payment of constitutional damages by the
state and (b) to postpone or stay the main application pending the outcome of

the commission of inquiry. The reason advanced for why the main application

3 Calata applicants’ answering affidavit para 26 and subparas.
4 Answering affidavit para 26.1-26.2.
5 Answering affidavit para 26 4.



should be postponed or stayed is that the President was in the process of
establishing a commission of inquiry to look into the question whether there was
unlawful interreference and collusion into the prosecution of the TRC cases, by
who, and which investigations and prosecutions were interfered with.6 The
commission would hear and consider evidence of interference and collusion, and
in the government’s view, a conclusion of unlawful interference and collusion
could only be made after a commission has heard and considered all the

evidence.”

14. Importantly, the government respondents explained that the commission would
also hear and consider evidence from all potential parties relevant to damages
and would make a recommendation on damages after considering all the
evidence relevant to the question of constitutional damages.® For these reasons,
they say that until the commission has made findings of fact, it would be
inappropriate and improper to argue unlawfulness or constitutional damages in

the application.®

15. The government respondents also explained why the notices of opposition were
withdrawn and why they should be reinstated. According to the government
respondents, the oppositions were withdrawn because they perceived that the
main purpose for the application by the Calata applicants was to establish a

commission of inquiry, and the President and government were not opposed to

& Stay application FA para 16 and subparas p 7-8.
7 Stay application FA paras 16.2-16.3.

8 Stay application FA paras 16.9-16.10.

9 Stay application FA paras 26.7-26.8.



this.’® They believed that the establishment of a commission of inquiry would
result in the settlement of the main application. However, this did not happen,
and the Calata applicants insisted that the main application proceeds on prayers
1, 2 and 3 at the same time that the commission proceeds to make findings that
impact on unlawfulness and constitutional damages." Accordingly, the
oppositions should be reinstated so that the government respondents can

address the merits in the main application.

16. The government respondents have highlighted a few grounds upon which they
will oppose the main application. One of these grounds is that the facts relevant
to interreference and collusion have not been established in the founding affidavit
in the main application and that these facts cannot be established on the papers
in motion proceedings. They must be established in the commission.'? They say
that “there is no concrete allegation of interference in any of the applicants’ cases
or the case of another person. As for collusion, there is no clear allegation of
collusion. There are allegations of delay and failures to prosecute but no
allegation that these steps were taken as a result of interference by a person”.3
A related ground is that the Calata applicants’ founding affidavit makes clear that

a commission of inquiry is the most appropriate way to uncover the truth relating

to interference and collusion.'4

10 Saty application FA paras 12.1-12.2.
11 Stay application para 21-22.

12 Stay application para 26.6.

13 Stay application FA paras 26.1-26.2.
14 Stay application FA para 26.5.



17.

18.

19.

In short, the government respondents are seeking to reinstate their opposition
on the basis that the facts relevant to interreference and collusion have not been
established in the founding affidavit in the main application and that these facts
cannot be established on the papers in motion proceedings. In their view, a
commission of inquiry is a more appropriate forum to establish the facts. Thus,
the main application should be stayed or postponed enabling the commission to
inquire into the allegations and establish the facts from which unlawfulness and

constitutional damages can be concluded.’®

| annex the founding affidavit in the stay application as “TM2”.

On 29 May 2025, the President issued the proclamation establishing the

commission of inquiry. The proclamation provides, in relevant parts, that:

“The Commission is appointed to investigate matters of public and
national interest conceming allegations regarding efforts or attempts
having been made to stop the investigation or prosecution of the Truth

and Reconciliation Commission (“TRC”) cases.

1. The Commission must, in relation to the period since 2003, inquire
into, make findings, report on and make recommendations

concerning the following . . .

15 Paras 26.7-26.8.
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1.1

1.2

1.3

whether, why, and to what extent and by whom, efforts or
attempts were made to influence or pressure members of the
South African Police Service or the National Prosecuting

Authority to stop investigation or prosecuting TRC cases;

whether any members of the South African Police Service or the
National Prosecuting Authority colluded with such attempts to

influence or pressure them, and

whether any action should be taken by any organ of state,
including possible further investigation to be conducted or
prosecutions to be instituted, where appropriate, of persons who

may have acted unlawfully by —

1.3.1 attempting to influence or pressure members of the South
African Police Service or the National Prosecuting
Authority to stop investigating or stop prosecuting TRC

cases,

1.3.2 members of the South African Police Service or the
National Prosecuting Authority colluded with or
succumbed to attempts to influence or pressure such
members to stop investigating or prosecuting TRC cases;

and



20.

21.

22.

23.

1.4 whether, in terms of the law and fairness, the payment of any

amount in constitutional damages to any person is appropriate.
| annex the terms of reference as “TM2".

| highlight that in terms of paragraph 2 of the terms of reference, TM2, if admitted
as parties in these proceedings we will be regarded as interested parties for

purposes of the commission of inquiry.

At the time of deposing to this affidavit, the Calata applicants have not sought
leave to file an amended notice of motion to address the aforementioned
developments above. They have not sought leave to file a supplementary

affidavit in the main application or in this application.

The establishment of the commission of inquiry and the stay application have

implications for our application in the following ways:

23.1 First, our grounds for seeking intervention on the basis of the Calata
applicants’ commission related relief (calling for President Ramaphosa to
establish a commission in inquiry) have fallen away. Once the Calata
applicants file an amended notice of motion to address their commission
related relief in the main application, what we say in our founding affidavit

in relation to that relief will become moot.

23.2 The second implication for our application relates to the terms of reference
of the commission. The terms of reference make it so that the question of

whether there was interference with the investigation and prosecution of

12
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the TRC cases and whether government should pay constitutional
damages (prayers 1 to 3 of the notice of motion in the main application)
will now be addressed in the commission of inquiry.'® We agree with the
goverhment respohdents that these questions of fact are best dealt with in

the commission of inquiry.

23.3 Third, the commission will inquire into, make findings, report on and make
recommendations of inter alia unlawful interference and collusion since
2003, whereas the Calata applicants’ founding affidavit makes allegations
of unlawful interference since before 2003. Unless the terms of reference
are amended, or the Calata applicants amend their notice of motion to
confine their request for a declarator to 2003, the Court that determines
the main application will need to assess and make determinations on pre-

2003 conduct.

23.4 Fourth, elsewhere in this affidavit, | explained that one of the reasons that
the government respondents have advanced for reinstating the notices to
oppose is because they intend to argue that the facts relevant to
interference and collusion relating to the applicants’ TRC cases have not
been established in the Calata applicants’ main application.'” They say
that there is no concrete allegation of interference in the applicants’ cases
or that of another, and there is no clear allegation of collusion — there are
no allegations that these steps were taken as a result of interference by a

person.’® |t is clear from this that the government respondents intend to

16 Stay application FA para 16 and subparas, especially paras 16.9-16.15.
17 Stay application FA para 26.1.
18 Stay application paras 26.1-26.2.



23.5

advance a different case in the main application than we intend to if we
are allowed to intervene since our case is that the Calafa applicants’
founding affidavit makes unfounded, false and damaging allegations of
unlawful interference and collusion against me and Ms Mabandla.
Contrary to the Calata applicants’ recently adopted position in their
answering affidavit, this Court is called upon to determine these unfounded
and damaging allegations as they form the basis for the relief that they
seek. That is why they made the allegations in the first place — because
they are relevant and material to the relief that they seek. Thus, the fact
that the government respondents have applied to reinstate the opposition
does not serve to diminish our direct and substantial interest in the relief
sought in the main application and in the judgment of this Court on the

pleaded facts and the law.

Fifth, we agree with the government respondents that the facts of
interference and collusion will be better addressed in the commission.
Thus, we support the relief to stay or postpone the main application. At
the same time, we are advised that this Court may still decide whether we
have made out a case for direct and substantial interest in the relief in the

main application. Hence, we pursue that case in this replying affidavit.

| turn to the Calata applicants’ grounds for opposing the intervention. Since the

stay application has yet to be determined, | address these grounds on the basis

of the intervention papers as they stand.

14
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THE CALATA APPLICANTS’ GROUNDS FOR OPPOSING THE INTERVENTION

APPLICATION

25. The Calata applicants’ opposition to the intervention application rests on the

following core grounds:

251

252

253

First around:® The relief sought in the main application is directed only at
the state respondents (i.e. the current President and Minister of Justice),
and not at any private individuals or former office bearers. Mrs Mabandla
and | are not cited as respondents in our personal capacities, and we
therefore lack a “direct and substantial interest” in the relief that is being

sought.

Second ground:?0 The court is not being asked to decide whether Mrs

Mabandla and | interfered in the TRC prosecutions. The only issue before
the court is whether the Calata applicants have established a violation of
rights and entitlement to declaratory relief and constitutional damages as
a result of general state failures. Determining who was responsible for the
political interference is not necessary for the relief to be granted; that will

be for the commission of inquiry (“COI”) to investigate and determine.

Third ground:2! The President has undertaken to establish the COI by the
end of May 2025, which will investigate, among other things, whether Mrs

Mabandla and |, or state officials under our control interfered with the TRC

18 AA, paras 10; 13; 22 — 23.
20 AA, paras 18.1 —18.4; 35 — 36.
21 AA| paras 14 — 16; 48.
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prosecutions. The COI will provide a full opportunity for us to contest the
allegations. The High Court is not the appropriate forum for determining

these disputed facts.

25.4 Fourth ground:?2 Concern over reputational harm or “tarnishing

allegations” does not amount to a direct and substantial interest sufficient
to justify intervention. Allowing intervention on this basis would epen
floodgates which would allow any third party mentioned in proceedings to

seek to intervene, thereby complicating litigation unnecessarily.

25.5 Fifth ground:2> The only remaining respondent, the NDPP, has already
settled the narrow dispute over prayer 1 of the notice of motion. All other
state respondents have withdrawn their opposition. There is therefore a
real risk that allowing our intervention would delay resolution of a matter
that is effectively on the path to settlement. As explained earlier, this

ground has been overtaken by events.

25.6 Sixth ground:2?*| have in the past, attempted to intervene in similar litigation
relating to political interference, where the SCA dismissed my application.
This, according to the Calata applicants confirms that disparaging

allegations alone do not entitle a party to intervene.

22 AA, paras 19 — 21; 25; 43.2 - 43.3.
23 AA, paras26.2 — 26.5.

24 AA, para 20.

25 | must note that the Calata applicants’ reference to the SCA proceedings is whole misplaced. The
two applications are different and should not be conflated.

16
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26. All these grounds misconstrue our basis for seeking an intervention. | respond
thematically to them, before providing sequential responses to selected
paragraphs of the answering affidavit. Allegations that | do not specifically

respond to are denied.

NO RELIEF AGAINST INTERVENORS AND CHALLENGING TARNISHING

ALLEGATIONS

27. Our reasons for seeking leave to intervene in the main proceedings are fully set
out in the founding affidavit. | do not repeat them in detail here, save to highlight

the key points where necessary.

28. The crux of our application to intervene is that the declaratory relief and
consequent claim for constitutional damages sought by the Calata applicants are
founded on serious allegations of unconstitutional, unlawful, and criminal conduct
allegedly committed by me and Mrs Mabandla during our respective government

tenures.

29. These allegations, which are directed primarily at us, form the factual foundation
upon which the Calata applicants seek to obtain relief. Accordingly, we have a

direct and substantial interest in the outcome of the proceedings.

30. Itis telling that the Calata applicants amended prayer 1 of their notice of motion

in the main proceedings to read as follows:



31.

32.

33.

34.

“Declaring the conduct of the first to sixth respondents in unlawfully
refraining and/or obstructing the investigation and/or prosecution of the
apartheid-era cases referred by the Truth and Reconciliation Commission
(TRC) fo the National Prosecuting Authority (the TRC cases) until and
including 2017, or to otherwise unlawfully abandon or undermine such

cases fo be.”

The amendment excludes only President Ramaphosa’s tenure as President of

the Republic and includes the period when | was South Africa’s president.

In the absence of our version, the only evidence before this Honourable Court is
in the Calata applicants’ founding affidavit. There is therefore a real risk that,
should we not be granted leave to intervene, the Court will be presented with a

one-sided narrative, and the Calata applicants’ allegations may be accepted as

uncontested. If the legal requirements for the relief are found to be satisfied
(which we dispute), such relief may be granted on the strength of allegations we

have had no opportunity to rebut.

Accordingly, we do not seek to intervene, as the Calata applicants suggest,
merely to “set the record straight” or out of concern that the Court’s findings may

affect our reputations.

Rather, we seek leave to intervene because the relief sought by the Calata

applicants is expressly predicated on allegations of unlawful conduct purportedly

committed by us (and other state officials) during our government tenure;

allegations which we intend to dispute. These allegations have to be determined

18

T oy



by this Court to grant the relief the Calata applicants seek. Thatis the only reason
why the Calata applicants made the allegations which they have not withdrawn.

They cannot conveniently attempt to disavow this now to deny us a fair hearing.

35. Our purpose is to demonstrate why, insofar as the conduct is attributed to us, the
applicants are not entitled to the relief that they seek. It is evident that we

therefore have a direct and substantial interest in the outcome of these

proceedings.
NO ENTITLEMENT TO THE RELIEF

36. The Calata applicants allege that we have not expressly stated our opposition to
the relief sought in the main application. They further contend that we have not
denied their entitlement to a declarator for the violation of their rights, nor have
we disputed that victims and their families are entitled to constitutional damages.

The basis for this assertion is unclear and unfounded.

37. Inourfounding affidavit, we clearly set out the facts demonstrating our opposition
to the relief sought by the Calata applicants and our position that they are not
entitled to such relief. These facts are summarised under the heading “Summary
of facts to be provided” from paragraph 37 of that affidavit. Should we be admitted
as respondents, we will be in a position to fully address the merits of the relief

claimed and to respond substantively to the applicants’ allegations.

19
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THIS COURT WILL ONLY BE ASKED TO DETERMINE WHETHER THE CALATA

APPLICANTS HAVE MADE OUT A SUFFICIENT CASE

38.

39.

40.

The Calata applicants contend that the Honourable Court will only be asked to
determine whether they have made out a sufficient case to warrant a declaration
of rights and the award of constitutional damages. The Court does not have to
decide whether we were involved in, or were behind the alleged political
interference. They say that the Court only has to determine “whether state
interventions in the work of the law enforcement authorities prevented the bulk

of the TRC cases from being pursued post the winding up of the TRC."

| am advised that, in determining whether to grant a declaratory order, this
Honourable Court must not only be satisfied that the Calata applicants have an
interest in a right or obligation, but must also consider whether, in all the
circumstances, it is appropriate to grant or refuse the declarator. This involves
an assessment of all relevant factors. The Court cannot grant the declarator in
a vacuum. It will do so on the pleaded facts. Hence, the Calata applicants made
the allegations attributing unlawful interference in the work of law enforcement

authorities against us, which they have not withdrawn.

One such relevant factor is the nature of the alleged state interventions that,
according to the Calata applicants, prevented the prosecution of the TRC cases.
The Calata applicants allege that some of these interventions were carried out
by me and Mrs Mabandla, or by other government officials acting under our

direction.



41.

42.

43.

44.

In the founding affidavit filed in the main application, the Calata applicants set
out what they contend are the “state interventions” that obstructed the pursuit of
the TRC cases. These include serious allegations of unlawful conduct allegedly
perpetrated by us with the intention of frustrating the prosecution of those

matters.

To the extent that we are implicated in those alleged interventions, we seek to
dispute them. The factual basis for the relief sought is contested, and we must
be afforded an opportunity to present our version. [f the Calata applicants were
to agree, or the Court were to order, that prayers 1 to 3 in their notice of motion
would be stayed to await the outcome of the commission of inquiry, then this
application for intervention could be delayed until the outcome of the commission
of inquiry. Until such agreement or order by the Court, this application is

necessary.

This Honourable Court cannot determine the question of whether interventions
by state actors prevented law enforcement authorities from pursuing the bulk of
the TRC cases after the TRC was wound up, without first identifying what those
interventions were and who was responsible for them. That determination

requires a factual inquiry.

At present, the only allegations before the Court are those advanced by the
Calata applicants, and they place our alleged conduct at the centre of the
narrative. In the absence of our version, the Court would be left with an untested,
one-sided false and damaging account of events. We must therefore be allowed

to respond to and dispute those allegations.
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45. Accordingly, we do not accept the contention advanced by the Calata applicants
that this Honourable Court is not required to determine whether we were involved
in, or responsible for, the alleged political interference. That issue lies at the heart

of the factual foundation on which the relief is based.

DELAY

46. Aside from the lack of a direct and substantial interest, the Calata applicants say
that to allow our intervention in circumstances where the parties in the main
application have settled and are likely to settle all the issues would delay

resolution of the relief claimed when we have no interest in that relief.

47. This ground of opposition has been overtaken by the events set out at the outset

of this affidavit.

48. Moreover, as stated earlier, the government respondents have mooted their
intention to oppose on the basis that no facts of interference and collusion have
been established. This is a different basis to what we intend to advance which
makes it even more important that we be joined as respondents so that the Court
would have all the relevant facts before it. It is understandabie that the Calata
applicants want a speedy resolution to the main proceedings, but this does not
mean that we should be disallowed our right to oppose their relief. Our rights in
terms of section 34 of the Constitution are equally important. We have a legal
dispute with the Calata applicants that must be resolved by this Court in fair

proceedings in which we are heard.
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49. |turn now to respond to aspects of the answering affidavit.

SEQUENTIAL RESPONSES TO THE ANSWERING AFFIDAVIT

Ad paragraphs 1 to 3

50. | admit the allegations in these paragraphs.

Ad paragraphs 4 to 6

51. |deny that all the facts in the answering affidavit are true and correct. | admit the

remainder of the allegations.

Ad paragraphs 7 to 8

52. | note the allegations in this paragraph.

Ad paragraphs 9 to 10

53. | admit the allegations in these paragraphs.

Ad paragraphs 11 to 13

54. | have addressed the allegations in these paragraphs earlier in this affidavit.

Ad paragraphs 14



55.

| have explained that the purpose of the intervention is not to “set the record

straight.”

Ad paragraphs 15 to 16

56.

| admit the allegations in these paragraphs in so far as they relate to the
President’s undertaking to establish a Commission of Inquiry and the case
management meeting. Bearing in mind the terms of reference, | admit that the
commission of inquiry is where we can and must ventilate the issues that we
have raised in response to the relief claimed in the main application. If admitted
as parties in these proceedings we will also be regarded as interested parties as
defined in paragraph 2 of the terms of reference for the Commission of Inquiry.
However, the Calata applicants are persisting with the main application. This
means that at some point, this Court may be seized with the issues ventilated in
the Commission. We have a right to also address those issues before the Cour

when the time comes.

Ad paragraphs 17

57.

| deny that the present application constitutes an abuse of court process
warranting a punitive costs order against us. | have explained why we have
sought leave to intervene as parties. The application for intervention is not only
lawful and bona fide, but necessary in circumstances where the Court is being
asked to make determinations that rely on serious allegations of unlawful,
unconstitutional and criminal conduct on our part and which the Court must

determine in order to grant relief. The Calata applicants’ insistence that we have
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no right to be heard in a matter in which we are effectively placed on trial, is itself
vexatious and manifestly inconsistent with the requirements of fairness and the

audi principle, which is a bedrock of our country’s constitutional dispensation.

Ad paragraph 18 to 18.4

58. | have addressed these allegations earlier in this affidavit. They are denied.

Ad paragraphs 19 to 21

59. |have addressed these allegations earlier in this affidavit and explained the basis
for seeking to intervene. They are denied. We are not simply concerned with
reputational harm, but with being denied the right to be heard in a matter that

directly implicates us in the legal and factual foundation of the relief sought.

Ad paragraphs 22 to 23

60. |have addressed these allegations earlier in this affidavit and explained the basis

for seeking to intervene. They are denied.

Ad paragraphs 24, including its sub-paragraphs

61. | deny the allegations contained in these paragraphs. They misinterpret both our

papers and the public record.



62.

63.

64.

65.

The statement dated 1 March 2024 annexed to the founding affidavit (FA65) does

not constitute an “admission” that TRC cases were blocked by executive action.

The statement expressly rejects the SCA’s interpretation in Rodrigues, that an
“executive decision” was responsible for the cessation of investigations. | stated,
in clear terms, that political interference was not the cause, and | challenged the
inference drawn by the SCA. That cannot, by any logical means, be construed
as an admission of culpability as alleged by the Calata applicants in the main

application.

| expressly disagreed with the characterisation of the executive’s role in the
Rodrigues case. This is not an admission but a challenge to the version that now

underpins the Calata applicants’ main application.

| confirm the statement attributed to me in which | laid responsibility for the
prosecution of TRC cases with the NPA. This is consistent with the constitutional

and statutory framework governing prosecutorial independence.

Ad paragraph 25 to 26

66.

| have addressed the allegations in these paragraphs. They are denied.

Ad paragraphs 27 to 28

67.

| note the allegations in these paragraphs.
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Ad paragraph 29

68.

| have addressed the allegations in this paragraph. They are denied.

Ad paragraphs 30 to 34

69.

| note the allegations in these paragraphs. To the extent that they are at odds

with what we alleged in our founding papers, they are denied.

Ad paragraphs 35 to 44

70.

71.

72.

73.

| have addressed the allegations in these paragraphs to the extent that they seek
to mischaracterise the basis upon which we seek to intervene, the questions for
the Court in deciding the declarator and the damages claim, and the value of the
commission of inquiry in regard to the relief sought by the Calata applicants in

the main application. Accordingly, the allegations are denied.

| deny the implication that the NPA's admission in Rodrigues resolves the issues
in the main application. The present case will be determined on the facts alleged,

including those alleged against us.

That the government respondents initially withdrew their opposition to the main

application does not mean that we do not have a legal interest in the relief.

The “open season” argument that the Calata applicants seek to raise does not

arise. | am advised that if any other person claims that they have a legal interest,
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74.

75.

the Court will determine that person’s claim on their particular facts. Moreover,
the Calata applicants’ papers in the main application do not indiscriminately
implicate a broad array of individuals; they specifically and repeatedly attribute
culpability for the alleged suppression of TRC prosecutions to me, Mrs
Mabandla, and members of our administration. There is thus a targeted narrative
that places our conduct at the heart of the alleged unlawful and unconstitutional

conduct in blocking the investigation/prosecution of TRC cases.

The assertion that allowing intervention would "increase the cost of litigation" is
a red herring. The right to a fair hearing under section 34 of the Constitution

cannot be subordinated to administrative convenience.

Furthermore, the reference to "multiple legal teams” is equally misplaced and
fanciful. The Calata respondents’ own papers narrow the scope of alleged
culpability to our administration. Our intervention would not open floodgates but

would ensure that the Court’s findings rest on a complete evidentiary record.

Ad paragraphs 45 to 46

76.

| am advised that this will be addressed in legal argument.

Ad paragraph 47

77.

| have addressed the allegations regarding what the Court would assess to

determine the relief. Accordingly, the allegations in this paragraph are denied.
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Ad paragraph 48, including its subparagraphs

78. The establishment of the commission of enquiry has been settled. Accordingly,

these allegations are no longer relevant.

Ad paragraphs 49 to 50

79. | have addressed the reasons for seeking leave to intervene. The allegations in
these paragraphs are denied — and the principles cited irrelevant. | am advised
that the question of the development of the common law will be addressed in

legal argument.

Ad paragraphs 51 to 54

80. [ deny the assertion by the Calata respondents that our summary of the Calata
respondents’ papers is incorrect. The summary accurately reflects the
allegations made against us in the main application, which form the basis of the

relief sought. Any suggestion to the contrary is without merit.

Ad paragraphs 55 to 58

81. Ideny that the allegations contained in these paragraphs. These paragraphs are

pertinently relevant. If allowed to intervene, we will deal fully with the allegations

in the founding affidavit.



CONCLUSION
82. In light of the above, | pray for the relief set out in the Notice of Motion.

JANVAS M

THABO MVUYELWA MBEKI

| hereby certify that the deponent knows and understands the contents of this affidavit
and that it is to the best of his knowledge both true and correct. This affidavit was

signed and sworn to before me at Jouawxesgogon this the )g“&lay of
OUNE 2025, and that the Regulations contained in Government Notice

R.1258 of 21 July 1972, as amended, have been complied with.

COM NER OF OATHS
Full names:

Address:

Capacity: SIKHUSELO LUTHO DZEDZE
PRACTISING ATTORNEY RSA
COMMISSIONER QF OATHS
UNIT 7 THE GUILD HOUSE
239 BRONKHORST STREET, BROOKLYN 0181
TEL: 012 004 0424
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ANNEXURE " THML
President Cyril Ramaphosa to establish

Commission of Inquiry into delay in
investigation and prosecution of TRC cases

President Cyril Ramaphosa is in the process of establishing a judicial commission of inquiry to establish whether
attempts were made to prevent the investigation or prosecution of apartheid-era crimes referred by the Truth
and Reconciliation Commission (TRC) to the National Prosecuting Authority.

Allegations of improper influence in delaying or hindering the investigation and prosecution of apartheid-era
crimes have persisted from previous administrations. Through this commission, President Ramaphosa is
determined that the true facts be established and the matter brought to finality.

The establishment of the commission of inquiry is the outcome of settlement discussions in a court application

brought by families of victims of apartheid-era crimes.

Following discussions involving the Presidency, the families and other government bodies cited in the

application, there was a joint agreement to establish the commission.

This follows the Presidency’s statement in February 2025 in support of a commission that will look into the

delays in the prosecution of these cases.

While the parties have agreed to the establishment of the Commission of Inquiry, they were not able to reach a

settlement on other matters in the application.

These include the application for an order that declares the actions of various government entities unlawful and

a violation of the applicants’ rights, as well as the payment of constitutional damages by the state.

Government has maintained that these outstanding matters would be most appropriately addressed through the

Commission of Inquiry, and will therefore be included in the commission's terms of reference.
President Ramaphosa continues to maintain that all affected families deserve closure and justice.

A commission of inquiry with broad and comprehensive terms of reference is an opportunity to establish the

truth and provide guidance on appropriate remedies.

President Ramaphosa appreciates the anguish and frustration of the families of victims, who have fought for so

many years for justice.

The President respects the decision of the families to continue to seek an order on the violation of their rights

and constitutional damages through the courts.
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Government will be seeking a stay of application on these outstanding matters pending the conclusion and

outcomes of the Commission of Inquiry.

The Presidency will shortly make an announcement on the head of the Commission of Inquiry, the time frames

and the full terms of reference.

Enquiries:
Vincent Magwenya, Spokesperson 1o the President
E-mail: Media@presidency.gov.zaf™
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PR 13
ANNEXURE TMZ

IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

In the matter between:

LUKHANYO BRUCE MATTHEWS CALATA

ALEGRIA KUTSAKA NYOKA

BONAKELE JACOBS

FATIEMA HARON MASOET

TRYPHINA NOMANDLOVU MOKGATLE

KARL ANDREW WEBER

KIM TURNER

LYNDENE PAGE

MBUSO KHOZA

NEVILLE BELING
NOMBUYISELO MHLAULI
SARAH BIBI LALL

SIZAKELE ERNESTINA SIMELANE
SINDISWA ELIZABETH MKONTO
STEPHANS MBUTI MABELANE
THULI KUBHEKA

HLEKANI EDITH RIKHOTSO
TSHIDISO MOTASI

NOMALI RITA GALELA

CASE NO: 5245/25

First Applicant
Second Applicant
Third Applicant
Fourth Applicant

Fifth Applicant

Sixth Applicant
Seventh Applicant
Eighth Applicant
Ninth Applicant
Tenth Applicant
Eleventh Applicant
Twelfth Applicant
Thirteenth Applicant
Fourteenth Applicant
Fifteenth Applicant
Sixteenth Applicant
Seventeenth Applicant
Eighteenth Applicant

Nineteenth Applicant



PHUMEZA MANDISA HASHE

MKHONTOWESIZWE GODOLOZI

MOGAPI SOLOMON TLHAFPI

FOUNDATION FOR HUMAN RIGHTS
And

GOVERNMENT OF THE REPUBLIC OF SOUTH
AFRICA

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

MINISTER OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

MINISTER OF POLICE

NATIONAL COMMISSIONER OF THE SOUTH
AFRICAN POLICE SERVICE

HELEN SUZMAN FOUNDATION
THABO MVUYELWA MBEKI

BRIGITTE SYLVIA MABANDLA

Twentieth Applicant
Twenty-First Applicant

Twenty-Second
Applicant

Twenty-Third Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent
Amicus Curiae
1st Intervening Party

2nd |Intervening Party

NOTICE OF MOTION

TA BE PLEASED TO TAKE NOTICE that the Applicants in this matter, being the

First and Second Respondents in the main proceedings, will on the 06™

day of AUGUST 2025 at 10H00am apply to the above Honourable Court

for an order in the following terms:



1. The notices of intention to oppose delivered on 10 February 2025

(Minister of Justice and NDPP} and 17 February 2025 (President,

Government, Minister of Police and National Commissioner of

Police) and withdrawn on 18 February 2025 (President, Government

and Minister of Justice) and 19 February 2025 (Minister and

Commissioner of Police) are reinstated in respect of prayers 1, 2, 3

and 7 of the Notice of Motion dated 17 January 2025, as amended;

The application in respect of prayers 1, 2, 3 and 7 of the Nofice of

Motion dated 17 January 2025, as amended, is postponed,

alternatively stayed, pending the outcome of the Commission of

Inquiry into the following:

2.1

22
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Whether, why, and to what extent and by whom, efforts or
attempts were made to influence or pressure members of the
South African Police Service or the National Prosecuting

Authority to stop investigating or prosecuting TRC cases;

Whether any members of the South African Police Service or the
National Prosecuting Authority improperly colluded with such

attempts to influence or pressure them; and

Whether any action should be taken by any Organ of Stafe,
including possible further investigations o be conducted or

prosecutions to be instituted, where appropriate, of persons who



may have acted unlawfully by attempting to influence or
pressure members of the South African Police Service or the
National Prosecuting Authority to stop investigating or

prosecuting TRC cases;

2.4  Or, whether members of the South African Police Service or the
National Prosecuting Authority colluded with or succumbed to
attempts to influence or pressure such members to stop

investigating or prosecuting TRC cases; and

2.5 Whether, in terms of the law and principles of fairness, the
payment of any amount in constifutional damages fo any

person would be appropriate.

TAKE FURTHER NOTICE that the affidavit of GEOFREY MPHAPHULI together

with all annexures thereto, will be used in support of this application.

TAKE NOTICE FURTHER that should you intend to oppose this application,
you are required to notify the Applicants’ Aftorneys within five (5) days
from the service of this application, and to appoint an address in such
notice as meant in rule 6(5){b) of the Uniform Rules of Court, at which you

will accept notice and service of all documents. You are then also



required to deliver your answering affidavit by no later than the 18% day

of JUNE 2025.

TAKE FURTHER NOTICE that the Applicants have appointed the STATE
ATTORNEY as their attorneys of record and will accept notice and service

of all documents in these proceedings at their undermentioned address.

TAKE FURTHER NOTICE THAT the Applicants will accept electronic service

at: rsebelemetsa@justice.gov.za and ramatics@gmail.com

DATED AND SIGNED AT PRETORIA ON THIS THE 26™ DAY OF MAY 2025.

ATTORNEY FOR FIRST & SECOND RESPONDENTS
THE STATE ATTORNEY, PRETORIA

316 SALU BUILDING

CNR FRANCIS BAARD & THABO SEHUME
GROUND FLOOR

ENTRANCE THABO SEHUME STREET
PRIVATE BAG X91

PRETORIA

TEL: (012) 309 1623/1539

FAX: (012) 309 1649/50

DIRECT FAX: 086 507 1910

EMAIL: rsebelemetsa@justice.qov.za
REF: 0266/2025/264

ENQ: MR RJ(JOSEPH) SEBELEMETSA

TO: THE REGISTRAR OF THE ABOVE HONOURABLE COURT
PRETORIA



AND
TO:

AND
TO:

AND
TO:

APPLICANTS' ATTORNEY

WEBBER WENTZEL

ATTORNEYS FOR APPLICANTS

90 RIVONIA ROAD

SANDTON

TEL: 011 530 5867

FAX: 011 530 6867

E-MAIL: odette.geldenhuys@webberwentzel.com;
nkosinathi.themba@webberwentzel.com;
jos.venter@webberwentzel.com;
lize-mari.doubell@webberwentzel.com;

REF: O Geldenhuys / 4005095

C/0O SAVAGE JOOSTE & ADAMS

5 10™ STREET

MENLO PARK

PRETORIA

TEL: 012 452 8200

EMAIL: stephenl@savage.co.za / erinm@savage.co.za
REF: W2545

“SERVICE PER EMAIL"

THE STATE ATTORNEY

3RD, 4TH 5TH g 4TH RESPONDENTS’ ATTORNEYS
SALU BUILDING 316

THABO SEHUME STREET

PRETORIA, 0002

REF: 00188/25/183

TEL: 012 309 1653

FAX: 086 642 7536

EMAIL: RonBadloyi@justice.gov.za

Eng: Mr. N.R. Baloyi

“SERVICE PER EMAIL"

BOQWANA BURNS ATTORNEYS

ATTORNEYS FOR THE INTERVENING PARTIES
1STFLOOR

357 RIVONIA BOULEVARD

RIVONIA

JOHANNESBURG

EMAIL: irvine@bogwanaburns.com
aneesa@bogwanaburns.com

REF: IRVINE FERGUS ARMOED

c/o NGENO AND MTETO INC




AND
TO:

NO. 239 BRONKHORST STREET

UNIT 7, THE GUILD HOUSE

BROOKLYN

PRETORIA

EMAIL: tando@ngenomtetoinc.co.za

“SERVICE PER EMAIL”

NORTON ROSE FULBRIGHT SOUTH AFRICA INC
ATTORNEYS FOR THE AMICUS CURIAE

9™H FLOOR, 117 ON STRAND

117 STRAND STREET

CAPE TOWN

TEL: 021 405 1323

EMAIL: jason.whyte@nortonrosefullright.com
chuma.bubu@nortonrosefulbright.com

REF: JASON WHYTE/ CHUMA BUBU PBO2992

“SERVICE PER EMAIL”



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

Case No: 5245/25

In the matter between:

LUKHANYO BRUCE MATTHEWS CALATA First Applicant
ALEGRIA KUTSAKA NYOKA Second Applicant
BONAKELE JACOBS Third Applicant
FATIEMA HARON MASOET Fourth Applicant
TRYPHINA NOMANDLOVU MOKGATLE Fifth Applicant
KARL ANDREW WEBER Sixth Applicant
KIM TURNER Seventh Applicant
LYNDENE PAGE Eighth Applicant
MBUSO KHOZA Ninth Applicant
NEVILLE BELING Tenth Applicant
NOMBUYISELO MHLAULI Eleventh Applicant
SARAH BIBI LALL Twelfth Applicant
SIZAKELE ERNESTINA SIMELANE Thirteenth Applicant
SINDISWA ELIZABETH MKONTO Fourteenth Applicant
STEPHANS MBUTI MABELANE Fifteenth Applicant
THULI KUBHEKA Sixteenth Applicant
HLEKANI EDITH RIKHOTSO Seventeenth Applicant
TSHIDISO MOTASI Eighteenth Applicant
NOMALI RITA GALELA Nineteenth Applicant
PHUMEZA MANDISA HASHE Twentieth Applicant
MKHONTOWESIZWE GODOLOZI Twenty-First Applicant
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MOGAPI SOLOMON TLHAPI
FOUNDATION FOR HUMAN RIGHTS

and

GOVERNMENT OF THE REPUBLIC OF SOUTH
AFRICA

PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA

MINISTER OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT

NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

MINISTER OF POLICE

NATIONAL COMMISSIONER OF THE SOUTH
AFRICAN POLICE SERVICE

Twenty-Second Applicant
Twenty-Third Applicant
First Respondent

Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

FOUNDING AFFIDAVIT

I, the undersigned

GEOFREY MPHAPHULI
declare under oath:
Deponent
1. | am the Acting Head of the Legal and Executive Services Unit and the Principal

State Law Adviser in the Presidency.

2. In my capacity as Acting Head: Legal and Executive Services Unit in the Office of

the Presidency, | am responsible for the following:

2.1 Management of litigation involving the President in his capacity as Head

of State or Head of National Executive and the Presidency.

22 Instructing the state atiorney to brief counsel to represent the President



and/or other officials employed in the Presidency.
2.3 Processing all Executive Acts of the President.

3.  The facts below are within my personal knowledge and | believe them to be true

and correct, unless otherwise stated or indicated by the context.

4. lamduly authorized by Govemment and the President to bring this application and

to make this affidavit.

Nature of Application
5.  The first and second respondents (“Government” and “the President”) approach
the Court seeking interlocutory relief. The relief sought is:
5.1 The notices of intention to oppose delivered on 10 February 2025
(Minister of Justice and NDPP) and 17 February 2025 (President,
Government, Minister of Police and National Commissioner of Police) and
withdrawn on 18 February 2025 (President, Government and Minister of
Justice) and 19 February 2025 (Minister and Commissioner of Police} are
reinstated in respect of prayers 1, 2, 3 and 7 of the Notice of Motion dated

17 January 2025, as amended;

52 The application in respect of prayers 1, 2, 3 and 7 of the Notice of Motion
dated 17 January 2025, as amended, is postponed, alternatively stayed,
pending the outcome of the Commission of Inquiry into the following:
5.2.1 Whether, why, and to what extent and by whom, efforts or

attempts were made to influence or pressure members of the

South African Police Service or the National Prosecuting

3 @ N&

Authority to stop investigating or prosecuting TRC cases;



522 Whether any members of the South African Police Service or
the National Prosecuting Authority improperly colluded with

such attempts to influence or pressure them; and

523 Whether any action should be taken by any Organ of State,
including possible further investigations to be conducted or
prosecutions to be instituted, where appropriate, of persons
who may have acted unlawfully by attempting to influence or
pressure members of the South African Police Service or the
Nationa! Prosecuting Authority to stop investigating or

prosecuting TRC cases;

524 Or, whether members of the South African Police Service or
the National Prosecuting Authority colluded with or
succumbed to attempts to influence or pressure such

members to stop investigating or prosecuting TRC cases; and

525 Whether, in terms of the law and principles of faimess, the
payment of any amount in constitutional damages to any

person would be appropriate.

The third to sixth respondents support this application and will file the necessary

confirmatory affidavits.
| am advised and submit:

7.1 The High Court is empowered to grant this relief under its inherent powers

to regulate its own proceedings. These powers are derived from the

s @/ oA



commen law and section 173 of the Constitution.

7.2 The Court's powers to regulate its own process is wide, and the Court
enjoys a broad discretion to grant the relief sought, constrained only by

the interests of justice.

Brief Background

The TRC cases application

8.

10.

The applicants have brought an application against the Government, the
President, the Ministers of Justice and Constitutional Development and Police, the

National Commissioner of Police, and the National Director of Public Prosecutions.

The applicants allege:
9.1 There has been political interference in the investigation and prosecution
of their or their families’ apartheid-era cases referred by the TRC to the

NPA (“TRC cases”).

9.2 They have been denied justice and consequently, closure due to such

interference.

Consequently, in their amended notice of motion, the applicants sought the

following relief -
10.1 Adeclaration of unlawfulness against all respondents that they obstructed

the investigation and prosecution of TRC cases (Prayer 1);

10.2 Payment by Government of constitutional damages in the amount of R

168 million to be paid into a Trust account {prayers 2 and 3),
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10.3 A review and finding of the President’s failure to appoint a commission of
inquiry to determine political interference and an order of unlawfulness

against the President (Prayers 4 and 5);
10.4  An order that the President establish a Commission (Prayer 6); and
10.5 Costs against anyone opposing the application (Prayers 7 and 8).

11. The respondents initially filed notices of intention to oppose. But later, all

respondents, except for the NDPP, withdrew those notices.

Why notices of opposition were' withdrawn

12. Govemment and the President withdrew their notice of opposition because:
12.1 They perceived that the applicants demanded and desired the

establishment of a Commission.

12.2 They were not opposed to and support the establishment of a
Commission to inquire into the allegations of interference with the
investigation and prosecution of the TRC cases and collusion with

persons or entities allegedly guilty of interference.

12.3 The President intended to and decided to establish a Commission. That

decision is supported by the rest of the respondents.
124  The President took advice on the terms of reference, in light of the

complaints and allegations in the affidavit by applicants, and after

considering terms of reference proposed by applicants in the founding

6 & N

affidavit.



125 The Presidency inquired into and considered the logistics of establishing
a Commission and then went about assisting the President to establish a
Commission. Draft proclamations were produced for consideration by the

President.

126  They believed that establishing the Commission would result in settlement

of the application.

Commission of Inguiry

13. A proclamation (a copy of the draft for publication is annexure GM1) will be

published before the end of May 2025.

14. Establishment of a Commission addresses prayers 4, 5 and 6 of the notice of

motion and delivers the relief sought in those prayers.

15. That is also why, when Government and the President informed applicants that the
President would establish a Commission, the costs of the application up to that

stage were tendered. That tender addresses prayers 6 and 7.

Consequence of Establishing a Commission
16. Government and the President (supported by the rest of the respondents) submit
that establishing the Commission has the following consequences:
16.1 Whether there was interference and collusion, by whom, and which
investigations and prosecutions were interfered with, should be decided

by the Commission.

16.2 A conclusion of unlawful interference and collusion can only properly be
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drawn after a Commission has heard and considered all the evidence.

16.3 A Commission would be hearing and considering evidence on

interference and collusion.

16.4  On the precise number of persons affected by alleged interference and

collusion are not known.

16.5  But at a minimum, there are 400 persons whose cases were referred to
the NPA by the TRC for investigation (see para 620 of Mr Calata's affidavit
in the main application). The applicants are 22 persons. They constitute

5,5 % of the affected group.

166  The Commission established by the President is not limited to the parties
in the application. |t is intended to include other parties who allege
interference with the investigation and prosecution of their TRC cases or

those of their families.
16.7 That should result in an inquiry that —
16.7.1 includes all potential parties and therefore an inquiry that is
fair to all persons affected by interference;

16.7.2 includes all potential allegations of interference and coliusion;

16.7.3 enables the Commission to make findings on all aliegations

by all potential parties of interference;
16.7.4 enables conclusions of unlawfulness to be drawn from the
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evidence and findings on that evidence by the Commission;

16.7.5 bring an end to all allegations by all potential parties of
interference and collusion and thereby finality on the ongoing

TRC cases complaints.

16.8 The Commission includes parties and will hear allegations that are not

limited to those in the application.

16.9 That is why it would be proper and sensible for that Commission also to
hear and consider evidence from all potential parties relevant to damages
and on the appropriate form/s that damages should take from all potential

parties.

16.10 A recommendation on damages should be made only after hearing all
parties and considering all the evidence relevant to the question of

constitutional damages.

16.11 The terms of reference proposed, considered by the President and

ultimately included in the proclamation to be published are wide.
16.12 They also address prayers 1, 2 and 3 of the notice of motion. That is in
addition to the establishment of the Commission delivering the relief

sought in prayers 4, 5 and 6.

16.13 By addressing prayers 1, 2 and 3, the establishment of the Commission

allows for a full inquiry, participated in and contributed to by all potentially

affected parties into the matters raised there.



16.14 These mainly concern the following questions. Are constitutional
damages appropriate and fair? How much would be appropriate? How
should damages be allocated? What form/s should damages take? How
should damages awarded be most appropriately administered?

16.15 | am advised and submit that empowering the Commission to hear and
consider evidence and make findings and recommendations on these
matters, goes wider than what High Courts may order in constitutional
damages claims.

Announcement

17. The Commission will be established before the end of May 2025 by Government
Gazette promulgation. In anticipation of promulgation, the President announced
(annexure GM2) the establishment of the Commission on 30 April 2025.

18. The announcement conveyed —

18.1

18.2

18.3

The President is in the process of establishing a judicial commission of
inquiry to establish whether attempts were made to prevent the
investigation or prosecution of apartheid-era crimes referred by the Truth

and Reconciliation Commission to the Nationa! Prosecuting Authority.

Allegations of improper influence in delaying or hindering the investigation
and prosecution of apartheid-era crimes have persisted from previous
administrations. Through this Commission, Government is determined

that the true facts be established and the matter brought to finality.

The establishment of the Commission of Inquiry is the outcome of

10



18.4

18.5

18.6

18.7

18.8

18.9

18.10

settlement discussions in a court application brought by families of victims

of apartheid-era crimes.

Following discussions involving The Presidency, the families and other
Government bodies cited in- the application, there was a joint agreement

to establish the Commission.

This follows the Presidency’s statement in February 2025 in support of a
Commission that will look into the delays in the prosecution of these

cases.

While the parties have agreed to the establishment of the Commission,
they were not able to reach a setflement on other matters in the

application.

These include the application for an order that declares the actions of
various Government entities unlawful and a violation of the applicants’

rights, as well as the payment of constitutional damages by the State.

Govermnment has maintained that these outstanding matters would be
most appropriately addressed through the Commission, and will therefore

be included in the Commission’s terms of reference.,

The President continues to maintain that all affected families deserve

closure and justice.

A Commission with broad and comprehensive terms of reference is an

opportunity to establish the truth and provide guidance on appropriate

11



18.11

18.12

18.13

18.14

remedies.

The President appreciates the anguish and frustration of the families of

victims, who have fought for so many years for justice.

The President respects the decision of the families to continue to seek an
order on the violation of their rights and constitutional damages through

the courts.

Government will be seeking a stay of application on these outstanding

matters pending the conclusion and outcomes of the Commission.

The Presidency will shortly make an announcement on the head of the

Commission, the time frames and the full terms of reference.

19. The promulgation will take place before the end of May 2025. The process was

affected by the following events:

19.1

19.2

The Commissioner and assessors have to be individuals who are not
conflicted in the investigation. The process of ensuring the appointment
of a Commissioner and assessors that met this requirement, required

engagement and was a time-consuming exercise.

It has been well-publicized and widely known that during May 2025, the
President has been busy with a number of pressing matters of
international concern. They include preparing for and meeting the

President of the USA.

Attempt to Settle

12



20. Governmentand the President agreed to discuss settlement of the application. The
negotiations were without prejudice. The outcome was that the President agreed

to establish a Commission.

21. Thetenms of reference were not agreed with the applicants. The President believes
that it would not be proper for him to agree terms with some parties who will
participate in the Commission. He took into account and considered favourably
terms suggested in the papers by applicants. The President determined the Terms
of Reference within the powers granted to his office. The Terms of Reference are
sufficiently broad to include the relief sought in prayer 6 in the Notice of Motion. |
explain elsewhere why the President includes in the scope of the Commission, the

matters in prayers 1, 2 and 3.

22. Despite agreement on the establishment of a Commission, applicants insist that
the application proceeds on prayers 1, 2 and 3, at the same time that the
Commission proceeds to make findings that impact on unlawfulness and

constitutional damages.

23.  Goavernment and the President (supported by the other respondents) submit that
proceeding with the application for prayers 1, 2 and 3, while the Commission will
inquire into the matters relevant to prayers 1, 2 and 3 would be inappropriate,

inconvenient and unfair. | explain why below (and above.)
24. In light of the applicants pressing with the application continuing in the face of the

establishment of the Commission, the President and the Government seek a

temporary postponement, alternatively a temporary stay of these proceedings

pending a determination by the Commission.

The Relevant Legal Rules and their Application



Reinstatement of Withdrawn Notices of Opposition

25.

In relation to the reinstatement relief, | am advised and submit that reinstatement

should be permitted for the following reasons:

25.1

252

253

254

25.5

256

257

There is a satisfactory explanation of the circumstances in which the

notices were withdrawn and the reason/s for reinstatement.

In summary, the notices were withdrawn because Government and the
President intended to establish a Commission, which they believed is the

overriding purpose of the application.

They believed that a Commission inquiring into the matters raised in all

the prayers meant that opposition was not necessary.

Attempting to resolve the application in good faith by agreement, was

unsuccessful.

When applicants insisted on persisting with the application for the relief
claimed in prayers 1, 2 and 3, it became necessary to reinstate the

withdrawn notices of opposition.

Reinstatement is not sought in bad faith. Government and the President
informed applicants’ representatives that if the application was not settled
by the establishment of a Commission, then the notices would be

reinstated.

The prejudice to the respondents were they not allowed to oppose the

relief would be severe. They would be precluded from partaking in the

14
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26.

258

proceedings in @ meaningful way.

Reinstatement will not prejudice the applicants. Any prejudice that may
result by reinstatement can be compensated by a costs order. To date no
prejudice has been claimed and in fact the appiicants have indicated they

will not oppose this relief.

The reason for reinstatement appears from what | say elsewhere in the affidavit.

In addition. it is necessary to reinstate opposition because:

26.1

26.2

26.3

26.4

Currently, the facts relevant to interference and collusion (particularly

relating to applicants’ TRC cases) have not been established.

There is no concrete allegation of interference in any of the applicants’
cases or the case of another person. As for collusion, there is no clear
allegation of collusion. There are allegations of delay and failures to
prosecute, but no allegation that these steps were not taken as a result of

interference by a person.

The applicants sought the establishment of a Commission, “to expose the
truth”. The applicants pleaded that they “will accept nothing less than a
fully transparent commission of inquiry aimed with the normal powers of

compulsion under the Commissions Act.”

The basis for the applicants’ demand for the establishment of a
Commission appears in the letter attached as FA 78 -
“The families of apartheid-era victims deserve nothing less than a fully

open, public and transparent inquiry. This must include public hearings,
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the power to subpoena and compel the production of evidence and the
right of victims to be represented in the commission and to lead evidence
and put questions to witnesses. Only a commission of inquiry can

provide for such accountability.”

26.5 The founding_ affidavit makes it clear that applicants demand a

Commission because they consider a Commission to be the most

appropriate and effective way to get to the truth relating to interference

and collusion, particularly in their cases or those of their families, and

possibly in other cases not vet identified.

26.6 The relevant facts on interference and collusion in applicants’ TRC cases
are not in the founding affidavit. They cannat be established on the papers

in motion proceedings.

26.7 All parties recognize that a Commission should inquire into allegations

and establish the facts from which unlawfulness ¢an be concluded.

26.8 Until the Commission has concluded its inquiry and made findings of fact.

it would be inappropriate and improper to argue unlawfulness or

cpnstitutional damages in the application.

Postponement

27. | am advised and submit postponements are granted if this Court is satisfied that

it would be in the interest of justice.

28. A postponement of the application for prayers 1, 2 and 3 would be in the interests

of justice because:

16



The postponement application has been made fimeously

281

28.2

28.3

284

285

28.6

The postponement application is made in terms of timeframes agreed
between the parties. The postponement application was made to ensure
the matter can be heard on the next available date that the Court can

accommodate the parties.

This application was foreshadowed in correspondence and engagements

during settlement. Early notice of this application was given.

The need for a postponement only arose after settlement of prayers 1 and
2 became deadlocked. That was towards the end of March 2025. At that
time, applicants confirmed that they intended pursuing with the
applications for the relief sought in prayers 1 and 2. After that, the parties

agreed on a timeline for the filing of papers in this application.

The application has been launched before the establishment of the

Commission. It is intended to publish the notice by the end of May 2025.

It has necessarily taken time to put together the terms of reference, find a

judge and constitute the Commission.

| submit consequently, that substantial reasons have been furnished for

the postponement.

No prejudice

28.7

As already submitted, the applicants cannot obtain substantial relief,

particularly the relief sought in prayers 1 and 2 without the facts being

17
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28.8

289

28.10

28.11

established.

That will be achieved at the Commission. Its purpose is to establish the
facts. The purpose of an application, | am advised and submit, is not to
establish the truth or the facts. Its purpose is to apply or decide the law on
the agreed facts or the respondent’s version. The Commission is betier
suited to establishing the truth or the facts. It would more effectively do

that than an application on paper.

Applicants can and should participate fully in the inquiry at the
Commission at which they may adduce oral evidence and cross-examine
witnesses. There is little prospect, | am advised and submit, of a judge
referring the application to oral evidence, or even to trial on interference
and collusion. Particularly, when applicants have brought the application

for the purpose of establishing a Commission.

Applicants retain a right to review the Commission or the President should
he not implement the recommendations of the Commission, or to return

to the application in the High Court.

The only possible prejudice is a delay in the finalisation of the application
relating to prayers 1, 2 and 3. But the facts relevant to those matters will
be established at the Commission. As | point out elsewhere in this

affidavit, without those facts, the application cannot be decided.

Public Interest

28.12

The scope of the Commission is broader than that of the present

application. It includes potentially all affected persons and similarly placed

18



persons who will attend and take part in the Commission. That would
result in finalizing the allegations of interference and collusion in TRC
investigations and prosecutions. Consequently, postponement is in the

broader public interest.

20. | submit that a postponement will not result in an unreasonable delay of these

proceedings because:

291

292

29.3

29.4

The President has provided for a Commission on shertened timeframes.
The promulgation of the gazette to establish the Commission will take
place before the end of May 2025. The Terms of Reference in the
schedule to the Proclamation state that Commission must complete its
work within 180 days from proclamation and submit its report within 60

days of the conclusion of its work

The intention is to prevent an unnecessary delay in the finalisation of the

inquiry into the allegations of interference and collusion.

The applicants themselves do not believe that the work of such a

Commission would take long.

In their request to the -President and Govemment to appoint a
Commission, the applicants write that:

“It will no doubt be argued that the country is suffering ‘commission
fatigue’ and cannot afford yet another commission of inquiry, particularly
after the State Capture Commission cost some R 1 billion. Such an
argument is deeply insulting to the families who endured apartheid-era
crimes. Their loved ones laid down their lives for our democracy and its

enshrined freedoms. Not only has the post-apartheid state tumned its back

19
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29.5

296

29.7

on them and suppressed their cases, but in raising such an argument, it

says they are not worthy of a rigorous public inquiry.

In any event the State Capture Commission cannot be compared to an
inquiry into the suppression of TRC case. Unlike the State Capture
Commission, there is an extremely limited set of witnesses and a
very limited set of facts to explore. Whereas the State Capture
Commission required years to complete its work, a commission into
the suppression of the TRC cases could be wrapped up in a few

months.”

We do not yet know what that limited set of facts is. The Commission must

inquire into and establish them.

{ am advised and submit:

29.6.1 The constitutional damages sought in prayer 2, is dependent

on a finding of a breach of a constitutional right.

29.6.2 Constitutional damages must be proportionate to the harm
suffered.
296.3 Breach, harm and the proportionality of constitutional

damages to harm, must be established from facts.

29.6.4 The Commission, rather than the opposed motion court, is the
most appropriate forum for establishing those facts.

To make a finding in relation to constitutional damages, requires a finding

20



whether a constitutional right has been breached, the extent of that breach

and the circumstances within which the breach occurred.

208  The facts from which those findings must be made, will be established by

the Commission.

Stay

30. | am advised and submit that the High Court has inherent regulatory powers to

grant a stay provided that is in the interests of justice.

31. The interests of justice favour a stay because:
311 Real and substantial justice is not possible without the stay of the
application until the Commission has produced its findings and

recommendations.

31.2 The facts relevant to interference and collusion in the TRC cases of the
applicants (or the TRC cases of other persons who may wish to join at the

Commission) are unknown.

31.3 As | say above, all parties are agreed (or at least accept} that an
independent Commission is best suited to inquiring into and establishing
those facts, and ultimately helping to bring closure to affected persons

and their families.

314 To run two parallei processes in different forums, would be:
31.41 inconvenient and unfair to parties and to the public interest
that favours certainty and clarity over ambiguity and

. contradiction;
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3142 expensive and result in duplication and waste of costs.

32. | am advised and submit:

32.1 Our law avoids multiple proceedings to determine the same facts.
32.2 Findings by two forums on the same facts are undesirable.

32.3 Where one forum is the motion court. and the other a Commission with
full power to investigate and inquire into the facts, it would be even more

undesirable for both to make findings on the same facts.

324 It would be sensible and practical to stay the application to allow the
Commission to complete its investigation and inquiry into interference,
collusion and the appropriateness and fairness of constitutional damages.
before the High Court is asked to make findings on unlawfulness or to

award constitutional damages.

32.5 Consequently, a stay of the application, Egnding’é'n"cT tcome at the

Commission, is justiﬂed./
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[ hereby certify that the deponent has acknowledged that he knows and understands the
contents of _this affidavit, which was signed and sworn to before me at

K TORILE on this the _ 72'->  day of MAY 2025, the regulations
contamed in government notice no. R1258 of 21 July 1972, as amended, and
government notice no. R1648 of 19 august 1977, as amended, having been compiled

with.
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ANNEAURE ‘TS

ANNEXURE GM1

PROCLAMATION
by the
PRESIDENT of the REPUBLIC of SOUTH AFRICA

No.R. ,2025

JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO ALLEGATIONS REGARDING
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR
PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES

In terms of section 84(2)(f) of the Constitution of the Republic of South Africa, 1986, | hereby
appoint a Judicial Commission of Inquiry to investigate allegations of whether efforts or
attempts were made to stop the investigation or prosecution of the Truth and Reconciliation
Commission cases with the terms of reference in the Schedule attached hereto and appoint :
the Honourable Madam Justice S Khampepe as its Chairperson and the Honourable Mr Justice .
F D Kgomo and Adv A Gabriel, SC, as members of the Commission.

Given under my Hand and the Seal of the Republic of South Africa at ............ this ........... 1
dayof .ooeeeriniiiriiiirienenne, Two thousand and twenty-five. i
President

By Order of the President-in-Cabinet:

e —

Minister of the Cabinet
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2
SCHEDULE

TERMS OF REFERENCE
OF THE

JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO ALLEGATIONS REGARDING
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR
PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES

A Judicial Commission of Inquiry (“the Commission”) is hereby appointed in terms of section
84(2)(H) of the Constilution of the Republic of South Africa, 1996. The Commission is
appointed to investigate matters of public and national interest conceming allegations
regarding efforts or attempts having been made to stop the investigation or prosecution of
Truth and Reconciliationn Commission (“TRC") cases.

1. The Commission must, in relation to the pericd since 2003, inquire into, make findings,
report on and make recommendations concerning the following, guided by the
Constitution, relevant legislation, policies and guidelines—

1.1 whether, why, and to what extent and by whom, efforts or attempts were made
to influence or pressure members of the South African Police Service or the
National Prosecuting Authority to stop investigating or prosecuting TRC cases;

1.2  whether any members of the South African Police Service or the National
Prosecuting Authority improperly coliuded with such attempts to influence or
pressure them; and

1.3  whether any action should be taken by any Organ of State, including possible
further investigations to be conducted or prosecutions to be instituted, where
appropriate, of persons who may have acted unlawfully by—

1.3.1 attempting tc influence or pressure members of the South African Police
Service or the National Prosecuting Authority to stop investigating or
prosecuting TRC cases; or

1.3.2 members of the South African Police Service or the National
Prosecuting Authority colluded with or succumbed to attempts to
influence or pressure such members to stop investigating or prosecuting
TRC cases, and

1.4  whether, in terms of the law and fairness, the payment of any amount in
canstitutional damages to any person is appropriate.

2. Interested parties in the Commission, include the following parties:
2.1 The parties in the application proceedings under North Gauteng Division of the
High Court, Pretoria, in the case of L B M Calala and 22 Others v the
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Government of the Republic of South Africa and 5 Others (case number 2025-
005245); and

2.2 families of or victims in TRC cases, other than those applicants referred to in
subparagraph 2.1, who have a substantial interest in the matter set out in
paragraph 1, and who are admitted as parties in the Commission under the
regulations that are made under the Commissions Act, 1947 (Act No. 8 of
1947).

These Temns of Reference may be added to, varied or amended by proclamation from

time to time.

The Commissions Act, 1947, shall apply to the Commission, subject to such
amendments, including amendments in relation to the Terms of Reference of the
Commission, and exemptions as may be specified by proclamation from time to time.

Regulations may be made, after consultation with the Chairperson of the Commission,
in terms of the Commissions Act, 1947, and shalt apply to the Commission in order to
enable the Commission to conduct its work meaningfully and effectively and to facilitate
the gathering of evidence by conferring on the Commission powers as necessary,
including the power to enter and search premises, secure the attendance of witnesses
and compel the production of documents.

The Commission shall where appropriate, refer any matter for prosecution, further
investigation or the convening of a separate enquiry to the appropriate law enforcement

agency, government department or regulator.

The Commission must—
7.1 complete its work within a period of 180 days from the date of this proclamation;

and
7.2 submit its report to the President within 60 days after the date on which the

Commission completed its work.



PROKLAMASIE
van die
PRESIDENT van die REPUBLIEK van SUID-AFRIKA

No.R. ,2025

REGTERLIKE KOMMISSIE VAN ONDERSOEK TEN EINDE ONDERSOEK IN TE STEL NA
BEWERINGS VAN POGINGS WAT GEMAAK IS OM DIE ONDERSOEK OF VERVOLGING
VAN DIE WAARHEIDS-EN-VERSOENINGSKOMMISSIE SAKE TE STOP

Ingevolge artikel 84(2)(f) van die Grondwet van die Republiek van Suid-Afrika, 1996, stel ek
hierby ‘n Regterlike Kommissie van Ondersoek aan ten einde ondersoek in te stel na
bewerings van pogings wat gemaak is om die ondersoek na of vervolging van die Waarheids-
en-Versoeningkommissie sake te stop, met die opdrag in die Bylae en stel ek hierby die Agbare
Regter S Khampepe as Voorsitter en die Agbare Regter F D Kgomo en Adv A Gabriel, SC, as
lede van die Kommissie, aan.

Gegee onder my Hand en die Seél van die Republiek van Suid-Afrikate ................ . op
hededie ................... dagvan........................ Twee duisend vyf-en-twintig.
President

Op Las van-die President-in-Kabinet:

e

/

Minister van die Kabinet
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BYLAE
OPDRAG
VAN DIE

REGTERLIKE KOMMISSIE VAN ONDERSOEK TEN EINDE ONDERSOEK IN TE STEL
NA BEWERINGS VAN POGINGS WAT GEMAAK IS OM DIE ONDERSOEK OF
VERVOLGING VAN WAARHIEDS-EN-VERSOENINGSKOMMISSIE SAKE TE STOP

‘n Regterlike Kommissie van Ondersoek (‘die Kommissie”) word hierby ingevolge artikel
84(2)(f) van die Grondwet van die Republiek van Suid-Afrika, 1996, aangeste!. Die Kommissie
word aangestel ten einde aangeleenthede van openbare en nasionale belang te ondersoek
met betrekking tot bewerings van pogings wat gemaak is om die ondersoek of vervolging van
Waarheids-en-Versoeningskommissie ("WVK") sake te stop.

1. Die Kommissie moet, met betrekking tot die tydperk sedert 2003, ondersoek instel na,
pevindings maak, verslag doen oor €n aanbevelings maak met betrekking tot die
volgende, met inagneming van die Grondwet toepaslike wetgewing, beleid en
riglyne—
11 of, hoekom, en die mate woortoe en deur wie, pogings aangewend is om
invioed of druk te plaas op lede van die Suid-Afrikaanse Polisiediens of
Nasionale Vervolgingsgesag om ondersoek of vervolging van WVK sake te
stop;
12 of, enige lede van die Suid-Afrikaanse Polisiediens of die Nasionale
Vervolgingsgesag onbehoorlik met sodanige pogings om hulle te beinvioed of
druk op hulle te plaas, saamgewerk het; en
1.3 of, enige stappe deur ‘'n Slaatsorgaan geneem moet word, met inbegrip van
moontlike verdere ondersoeke gedoen moet word of vervolgings ingestel moet
word, waar toepaslik, of persone wat onregmatig mag opgetree het deur—
1.3.1 gepoog het om inviced of druk op lede van die Suid-Afrikaanse
Polisiediens of die Nasionale Vervolgingsgesag te plaas om die
ondersoek of vervolging van WVK sake te stop; of

132 lede van die Suid-Afrikaanse Polisiediens of die Nasionale
Vervolgingsgesag saamgewerk het met of corgegee het aan pogings
om sodanige lede te beinvioed of druk op hulle te piaas om die
ondersoek of vervolging van WVK sake te stop; en

1.4  of, ingevolge die reg en regverdigheid, die betaling van enige bedrag vir

==

grondwetlike skade aan enige persoon na behore is.
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Belanghebbende partye in die Kommissie, met inbegrip van die volgende partye:

2.1 Die partye in die aansoek verrigtinge in die Noord-Gauteng Afdeling van die
Hoé Hof, Pretoria, in die saak van L B M Calata and 22 Others v the
Government of the Republic of South Africa and § Others (saak nommer 2025-
005245); en

2.2 families van of slagoffers in WVK sake, anders as daardie applikante in
subparagraaf 2.1 bedoel, wat ‘n substansiéle belang in die aangeleentheid in
paragraaf 1 uiteengesit het, en wat as partye in die Kommissie togelaat is
kragtens die regulasies wat kragtens die Kommissiewet, 1947 (Wet No. 8 van
1947), gemaak is.

Hierdie Opdrag kan, van tyd tot tyd, aangevul, verander of gewysig word by

proklamasie.

Die Kommissiewet, 1947, is van toepassing op die Kommissie, behoudens sodanige
wysigings met betrekking tot die Opdrag van die Kommissie, en vrystellings as wat,
van tyd tot tyd, by proklamasie gespesifiseer word.

Regulasies kan gemaak word, na oorleg met die Voorsitter van die Kommissie,
ingevolge die Kommissiewet, 1947, wat op die Kommissie van toepassing is, ten einde
die Kommissie in staat te stel om sy werk behoorlik en effektief te kan doen en om die
insamel van getuienis te vergemaklik deur om op die Kommissie die bevoegdhede op
te [é as wat nodig mag wees, met inbegrip van die bevoegdheid om persele te betree
en deursoek, die bywoning van getuies te verseker en om die oorlegging van

dokumente te vereis.

Die Kommissie moet, waar toepaslik, enige aangeleentheid vir vervolging, verdere
ondersoek of vir byeenroeping van ‘n afsonderlike ondersoek, na die toepaslike
wetstoepassingsagentskap, Staatsdepartement of reguleerder verwys.

Die Kommissie moet sy—
7.1 werk binne 180 dae vanaf die datum van hierdie proklamasie voltooi; en
7.2 verslag binne 60 dae nadat die Kommissie se werk voltooi is, aan die President

oorhandig.
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8, THE PRESIDENCY

~“ouF

PRESIDENT RAMAPHOSA TO ESTABLISH COMMISSION OF INQUIRY INTO DELAY IN
INVESTIGATION AND PROSECUTION OF TRC CASES

Wednesday, 30 April 2025

President Cyril Ramaphosa is in the process of establishing a Judicial Commission of Inquiry to establish
whether attempts were made to prevent the investigation or prosecution of apartheid-era crimes referred
by the Truth and Reconciliation Commission (TRC) to the National Prosecuting Authority.

Allegations of improper influence in delaying or hindering the investigation and prosecution of apartheid-
era crimes have persisted from previous administrations. Through this Commission, President Ramaphosa
is determined that the true facts be established and the matter brought to finality.

The establishment of the Commission of Inquiry is the outcome of settlement discussions in a court
application brought by families of victims of apartheid-era crimes.

Following discussions involving The Presidency, the families and other Government bodies cited in the
application, there was a joint agreement to establish the Commission.

This follows The Presidency’s statement in February 2025 in support of a Commission that will look into
the delays in the prosecution of these cases.

While the parties have agreed to the establishment of the Commission of Inquiry, they were not able to
reach a settlement on other matters in the application.

These include the application for an order that declares the actions of various Government entities unlawful
and a violation of the applicants’ rights, as well as the payment of constitutional damages by the State.

Government has maintained that these outstanding matters would be most appropriately addressed
through the Commission of Inquiry, and will therefore be included in the Commission’s terms of reference.

President Ramaphosa continues to maintain that all affected families deserve closure and justice.

A Commission of Inquiry with broad and comprehensive terms of reference is an opportunity to establish
the truth and provide guidance on appropriate remedies.

President Ramaphosa appreciates the anguish and frustration of the families of victims, who have fought

for so many years for justice.
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A Commission of Inquiry with broad and comprehensive terms of reference is an opportunity to
establish the truth and provide guidance on appropriate remedies.

President Ramaphosa appreciates the anguish and frustration of the families of victims, who have
fought for so many years for justice.

The President respects the decision of the families to continue to seek an order on the violation of
their rights and constitutional damages through the courts.

Government will be seeking a stay of application on these outstanding matters pending the
conclusion and outcomes of the Commission of Inquiry.

The Presidency will shortly make an announcement on the head of the Commission of Inquiry, the
time frames and the full terms of reference.

Media enquiries: Vincent Magwenya, Spokesperson to the President - media@presidency.gov.za

Issued by: The Presidency
Pretoria



Justice Sisi Khampepe (2009-2021)

https://www.concourt.org.za/index.php/judges/current-judges/13-current-judges/78-justice-
sisi-khampepe

Personal details

Sisi Khampepe was born on 8 January 1957 in Soweto, Gauteng Province, South
Africa. She is married with two children.

Education

She obtained her B Proc from the University of Zululand in 1980. She obtained her
LLM degree at Harvard Law School, Massachusetts, USA in 1982.

Professional history

She began her legal career as a legal advisor in the Industrial Aid Society, where
she did vacation employment from 1979 - 1980. Here she was exposed to the
dishonourable employment conditions of Black workers. Between the years 1981
and 1983, she served as a fellow in the Legal Resources Centre.

In 1983 she joined Bowman Gilfillan Attorneys as a Candidate Attorney. After
being admitted as an attorney in 1985, she established her own law firm, practicing
under the name SV Khampepe Attorneys. Her law firm was especially renowned
for defending the rights of workers against unjust laws and unfair employment
practices. She also represented other human rights bodies such as hawkers, civic
and black consumer union. |

Her law firm was one of the few Black labour law firms in the country. She
represented unions affiliated to both Nactu and Cosatu. She was the national legal
advisor of SACAWU. She was the administrator of union funds in FIET and

ICFTU.

In 1995 she was appointed by former President Mandela as a TRC Commissioner
and in the following year she was a member of the TRC’s Amnesty Committee.
She was then employed by the Department of Justice and Constitutional



Development as Deputy National Director of Public Prosecutions, a post she held
from September 1998 to December 1999.

In December 2000, she was appointed as a Judge in the High Court (TPD). In the
Labour Appeals Court in November 2007.

In the period April 2005 — February 2006, she was appointed by former President
Mbeki to chair the Commission of Enquiry into the mandate and location of the
Directorate of Special Operation (the Khampepe Commission).

In 2004, was appointed by former President Mbeki to oversee the elections in
Zimbabwe.

In February 2006, the Secretary-General of the Commonwealth Hert Hon Donald
C McKinnon, seconded her as a member of the Commonwealth Observer Group to
the Presidential and Parliamentary Elections in Uganda.

She was Vice Chairperson of the National Council of Correctional Services since
2005 to April 2010.

In October 2009 she was appointed as a Judge to the Constitutional Court.
Other activities

Justice Khampepe has been involved in various legal and community
organizations.

Legal organizations:

1981 — 1983: International Law Society, Harvard Law School

1985 — 2000: The Law Society of the TVL (Northern Province)

1985 — Date: Member of the Black Lawyers Association

1987 : Association of Law Societies Community Organizations:

1978 — 1988: Facilitator of the Street Committee, Soweto

1983 — 1986: Selection Committee Member of South African Legal Education
Programme

1985 — 1986: Legal Advisor of National Black Consumer Union

1985 — 1986: Legal Advisor of Sechaba Sizwe Agricultural Cooperative

1988 — 1989: Legal Advisor of African Council of Hawkers and Informal Business
1988 — 1999: Vice Chairperson of Women’s Desk on Children and Woman Abuse
1988: Legal Advisor of the Orlando Pirates Football Club

1990 — 1995: Trade Unions’ Fund Administrator of Federation International Des
Employes

1993 — 1996: Vice Chairperson of the Mediation and Conciliation Centre

1993 — 1999: Executive Committee Member of Lesego women’s club

1993: Trustee of SACCAWU Investment Trust 1994: Employment Advisory
Centre



1994: J G Strydom (Helen Joseph) Hospital Board of Governors
1994: Selection Committee Member of Public Service Commission
2006: Donor to the Sparrow Rainbow Village (AIDS Hospice)

Community Organizations:

1978 — 1988: Facilitator of the Street Committee, Soweto

1988 — 1999: Vice Chairperson of Women’s Desk on Children and Woman Abuse
1990 — 1995: Trade Unions’ Fund Administrator of Federation International Des
Employes

1993 — 1999: Executive Committee Member of Lesego women’s club

1993: Trustee of SACCAWU Investment Trust

1994: Employment Advisory Centre

1994: J G Strydom (Helen Joseph) Hospital Board of Governors

1994: Selection Committee Member of Public Service Commission

2006: Donor to the Sparrow Rainbow Village (AIDS Hospice

Frans Kgomo | Alumni

https://www.nwu.ac.za/frans-kgomo-alumni

Frans Diale Kgomo has presided over high-profile court cases that have broken
new ground in upholding human rights and entrenching constitutional values since
becoming Judge President of the Northern Cape.

Kgomo, who was born in Brits in the North-West Province, obtained an LLB
degree from the University of Bophuthatswana (UNIBO) in 1985. He was admitted
as an advocate in 1986 and practised at the North West Bar from 1986 to 1998.
Moving through the ranks in court, he became a court interpreter in 1969, a
prosecutor in 1972, district magistrate in 1974, regional magistrate after that and
then acting judge and judge in 1998 before being appointed Judge President in
2001.

He gave judgment in landmark equality cases. These include the court case of a
judge who fought for the right of her same-sex partner to benefit from her pension



pay-out. Kgomo found sections of the enabling legislation unconstitutional and
referred the case to the Constitutional Court, where the ruling was confirmed.

While presiding as a judge in the Pretoria High Court, he also made a judgment in
another same-sex court case. In this case another judge successfully sought a court
order declaring that lesbian couples might adopt children, giving them the same
rights as heterosexual couples.

His high-profile cases have earned him international acclaim, one of the most
recent and most prominent being the Griekwastad murder case. In 2014, he
sentenced a 16-year-old to 20 years in jail after finding him guilty of murdering his
family.

Kgomo added his expertise to various law-related associations and bodies. He was
a member of the National Association of Democratic Lawyers from 1988 to 1998
and served as a member of Lawyers for Human Rights for 10 years from 1989 to
1998.

He has a keen interest in sport, especially soccer, rugby and cricket. He regularly
plays tennis and pool.

MS ANDREA GABRIEL (SC)

https://static].squarespace.com/static/Sad65f1 d4cde7a891af93458/1/63222192e19¢ca92bcTba7
9fb/1663184787163/Alphat+Group+Bios+%281%29.pdf

Andrea Gabriel SC completed her BA and LLB degrees at the former University of
Natal, Durban, where she also worked for the Community Law Centre, part-time as
a student and full-time after graduating. There her focus was on training and
mentoring of paralegals from a wide range of communities in rural KZN. After
completing her LLB in 1993, Ms Gabriel was awarded a Fulbright Scholarship to
read for an LLM degree at Georgetown University, USA, where she focussed on
constitutional law. This focus was driven by the impending entry of
constitutionalism in South Africa in 1994. On returning to South Africa, Ms
Gabriel was appointed a researcher to then Justice, later Chief Justice, Pius Langa



at the newly formed South African Constitutional Court. This gave her the
privilege of being among the initial set of 11 researchers appointed in the first
years of the Constitutional Court. After working at the Constitutional Court, Ms
Gabriel was awarded a further scholarship to read for an MPhil degree at the
National Law School of India in Bangalore where she wrote her dissertation on
socio-economic justice, while lecturing on constitutional law. Ms Gabriel
commenced practice as an advocate at the Durban Bar in 1998. She was awarded
the status of senior counsel in 2010. Ms Gabriel has had the privilege of appearing
in in several important cases before the Constitutional Court and the Supreme
Court of Appeal. She has a number of reported cases in the law reports which
reflect her interest in the fields of public law, tax, environmental and property law
as well as general commercial and civil litigation practice.

Over the years Ms Gabriel has been elected to positions within the KZN Society of
Advocates, the General Council of the Bar and she is currently in her second term
as Deputy Chair of the KZN Legal Practice Council. Ms Gabriel also sits regularly
as an arbitrator in civil matters. Ms Gabriel, along with four of her female
colleagues, established the Alpha Group in the middle of the Covid Pandemic and
Lockdown in 2020. The group focusses on mentoring and training of young,
women advocates at the Bar, while simultaneously keeping chamber and practice
expenses as low as possible

In her non-legal time, Ms Gabriel has and continues to give her time as a Trustee
on animal welfare and social public interest trusts. In her spare time, she enjoys
soapmaking and giving and receiving love and affection to and from her seven
pets.
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