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i, the undersigned
MATAMELA CYRIL RAMAPHOSA

declare under oath:

1. | am the President of the Republic of South Africa. | am the head of state
and the head of the National Executive in terms of section 83(a) of the

Constitution of the Republic of South Africa, 1996.

2. The facts deposed to below are within my personal knowledge. | believe
them to be true. Legal submissions are made on the advice of my legal

team.

Relief sought

3. The applicants allege:
31 There has been political interference in the investigation and
prosecution of their or their families’ apartheid-era cases referred by

the TRC to the NPA ("TRC cases”).

3.2  They have been denied justice and consequently, closure due to such

interference.

4.  Consequently, in their notice of motion, the applicants seek —
4.1 A declaration of unlawfulness against all respondents that they
refrained or obstructed the investigation and prosecution of TRC

cases (Prayer 1),
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4.2

43

4.4

4.5

Payment by Government of constitutional damages in the amount

of R 168 million to be paid into a Trust account (prayers 2 and 3);

A review and finding of the President's failure to appoint a

commission of inquiry to determine political interference and an

order of unlawfulness against the President (Prayers 4 and &),

An order that the President establish a Commission (Prayer 6); and

Costs against anyone opposing the application (Prayers 7 and 8).

Initially, the Government and the President withdrew their notice of

opposition because:

5.1

5.2

5.3

54

They perceived that the applicants demanded and desired the

establishment of a Commission.

They were not opposed to and support the establishment of a
Commission to inquire into the allegations of interference with the
investigation and prosecution of the TRC cases and collusion with

persons or entities allegedly guilty of interference.

They believed that establishing the Commission would result in

settlement of the application.

They believed the parties should attempt to settle the dispute.

TP



The applicants have called for a judicial commission. They believe that there
should be an independent, public, judicial enquiry into the truth of
allegations of interference and collusion with interference in the
investigation and prosecution of TRC cases. That, they believe is the best
vehicle to establish the truth of those allegations, that will result in finality
and closure for the families of victims of violence by agents of the apartheid

state.

Subsequent to the filing of the founding papers, the parties engaged in
settlement discussions. That resulted in my establishing, in terms of
Proclamation No. 264 of 2025, a Judicial Commission of Inquiry. Its
mandate is to inquire into allegations regarding efforts or attempts having
been made to stop the investigation or prosecution of Truth and
Reconciliation Commission cases (“the Commission”). Consequently, the
only substantive relief pursued relates to the declaration (prayer 1) and the

claim for constitutional damages (prayers 2 and 3).

As to prayer 1, that has been amended. The original notice of motion sought
a declaration of uniawfulness without any temporal limit. The amended
notice of motion limits the declaration of unlawfulness to the period prior to
2017. The amendment conforms with the applicants’ founding papers. They

say that the alleged interference came to an end in 2017.

The Establishment of the Commission

The establishment of the Commission involved the following considerations:

TP



9.1 Whether there was interference and collusion, by whom, and which
investigations and prosecutions were interfered with, should be

decided by the Commission.

9.2 A conclusion of unlawful interference and collusion can only
properly be drawn after a Commission has heard and considered

all the evidence.

9.3 The precise number of persons affected by alleged interference and
collusion are not known. The allegation is that there were 400
persons whose cases were referred to the NPA by the TRC for
investigation (see para 620 of Mr Calata’'s affidavit in the main
application). The applicants are 22 persons. They constitute 5,5 %

of the alleged affected group.

9.4 The Commission is not limited to the parties in the application. It
includes any other parties who allege interference or collusion with
interference with the investigation and prosecution of their TRC
cases or those of their families. That should result in factual findings
and finality and closure relating to most if not all remaining
allegations of interference and collusion in the investigation and

prosecution of TRC cases.

10. The Terms of Reference of the Commission requires findings and

recommendations “whether, in terms of the law and fairness, the payment
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11.

12.

13

14.

of any amount in constitutional damages to any person is appropriate”.

These mainly concern the following questions. Are constitutional damages
appropriate and fair? How much would be appropriate” How should
damages be allocated? What form/s should damages take? How should

damages awarded be most appropriately administered?

These questions, | am advised and submit go wider than what High Courts
may order in constitutional damages claims and enable a much broader
enquiry into constitutional damages. Despite that, the applicants insist that
the application proceeds on prayers 1, 2 and 3, at the same time that the
Commission proceeds to make findings that impact on unlawfulness and

constitutional damages.

Stay proceedings

In light of the applicants insisting that the application continue in the face of
the establishment of the Commission, a temporary postponement,
alternatively a temporary stay of these proceedings pending a determination

by the Commission, was sought.

All the respondents were of the view that proceeding with the application for
prayers 1, 2 and 3, while the Commission continues with the enquiry into
matters relevant to prayers 1, 2 and 3 would be inappropriate, inconvenient
and unfair. That is because the facts relevant to allegations of interference
and collusion relating to all potentially affected parties should be left for

decision by the Commission, rather than decided only in relation to th
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15.

16.

17.

18.

19.

applicants in opposed motion proceedings.

The applicants took a different view. They opposed the stay application. The
stay was refused. See, Calata v Government of the Republic of South Africa
([2025] ZAGPPHC 1078 (3 October 2025). That meant that answering

affidavits had to be filed in the main opposed application.

Intervention Proceedings

Former President Mbeki and Former Minister of Justice Brigitte Mabandla
sought leave to intervene in the High Court application. They contended
that, although styled in the notice of motion as unlawful conduct by the
government respondents, the applicants’ claimed relief is underpinned by
allegations of unconstitutional, unlawful and criminal conduct by former

President Mbeki and Ms Mabandla during their tenure.

Former President Mbeki and Ms Mabandla sought leave to permit them to
place their versions before the Court to add to the totality of evidence that
would have to be evaluated and tested to arrive at the correct outcome, and

to award appropriate relief.

They alleged:

“Absent our versions, the allegations in the founding affidavit would be taken
as given — there would be no contrary version before court. There would
also be no other opportunity to challenge the Calata applicants’ versions,
including by way of appeal.”

The applicants opposed the intervention application. The Court ruled in

favour of the applicants. See, Mbeki v Calata [2025] ZAGPPHC 753 (1
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20.

21.

22.

August 2025).

The work of the Commission

The Commission has commenced its work. The Evidence Leaders have
commenced interviews with high-ranking officials within the NPA. The
Commission called for affidavits from several people. More than twenty
affidavits have already been filed by, amongst others, members of the NPA.
The Commission has commenced hearing evidence. It already has a fuller
picture than is before the Court. That is why | applied for a stay of this

application, pending the outcome at the Commission.

The Commission called on me to provide information and evidence. On 10
October 2025 | was requested to provide assistance with furnishing any
“material in your possession, or to which you had access to during your
tenure, that may be relevant to its inquiry. This includes memoranda,
correspondence, minutes of meetings, or other documentary records
relating to the TRC cases referred by the Amnesty Committee for

investigation or prosecution”.

I responded through Mr Geofrey Mphaphuli, Acting Head of the Legal and
Executive Services Unit in the Presidency. Mr Mphaphuli has been in the
Presidency since 2004. Mr Mphaphuli submitted nine letters to the
Commission. Of those letters, seven are part of the High Court record. The
two letters that are not in the High Court record are dated 9 May 2021 and

15 June 2021. They are attached as annexures “CR1" and “CR2".

T
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23.

24.

25.

26.

27.

28.

Mr Mphaphuli has informed me that there are nc other documents he could

find in the Presidency that are relevant to the Terms of Reference.

My team also sought to obtain information from officials within the Office of
the Presidency who worked for previous Presidents. Specifically, Mr JS
Mabelane, the Principal State Law Advisor in the Presidency (appointed in
2004). They have no knowledge of communications or documents relating

to allegations of interference or collusion alleged in the founding affidavit.

A complicating factor is that the server in the Presidency crashed on 13
February 2018. Once back online, it appeared that not all information and
emails could be recovered. Consequently, a great deal of information was
lost, specifically information that would have been on the server before |
was sworn in as President. | do not know what information was lost before

| was sworn in as President.

The Commission also requested “in the form of an affidavit, your own
account of any discussions, decisions or considerations during your tenure
as President that may bear on the matters set out in the paragraph 1.1 of

the Terms of Reference.”

I responded to this request in the form of an affidavit. It is attached as

annexure “CR3".

In the affidavit | briefly describe my tenure in public office and my

TPm

11



20.

30.

31.

constitutional responsibilities, insofar as they bear on the allegations
advanced in this application. | served as a Member of Parliament from May
1994 to December 1996. During that period, 1 did not serve in the national
executive, did not hold ministerial office, and did not serve on any committee

or structure responsible for TRC investigations or prosecutions.

| was appointed Deputy President of the Republic of South Africa on 25 May
2014 and served in that capacity until 15 February 2018, when | was sworn

in as President of the Republic, a position 1 still hold.

The relief sought by the applicants concerns alleged conduct and omissions
occurring between 2003 and 2017. For most of that period, | did not hold
executive office. During the period that | was Deputy President and
President, | did not have responsibility for, or oversight over, the
investigation or prosecution of any TRC matters or with any matters of policy
relevant to TRC matters. As Deputy President | would in any event not be
privy to information beyond that relevant to the issues delegated to me by

the then President.

The investigation and prosecution of crime fall within the constitutional
mandates of the NPAwith support from the SAPS. The Constitution requires
the NPA to exercise its functions independently and without fear, favour, or
prejudice. Political oversight of the NPA is exercised by the Minister of

Justice and Constitutional Development, subject to parliamentary oversight.

TP m
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32.

33.

34.

35.

36.

37.

During the period 2003 to 2017, | was not personally informed of political
interference or collusion in the investigation or prosecution of TRC matters.
Nor was | called upon to intervene regarding allegations of interference or

collusion.

There are and have been affidavits alleging interference. They are by
Messrs Pikoli (FA 22), Macadam (Annexure FAS5; Annexure FA 47),

Ackermann SC (Annexure FA 8) and Pretorius SC (FA 50).

The NPA has dealt with allegations of interference, collusion and delay in
comprehensive affidavits. | am advised that these affidavits, or their

contents, will be disclosed in this application by the NPA.

It would unduly increase the papers in this application to repeat what is said
in those affidavits. Those NPA affidavits state, in summary, that there have
been delays in the investigation and prosecution of TRC cases. But those

delays were not due to Government interference.

Citation of Parties and Relief Sought
The complaints advanced by the applicants concern, in substance, the
investigation and prosecution of apartheid-era crimes arising from the Truth

and Reconciliation Commission (“TRC") process.

Those functions are constitutionally and statutorily assigned to specific
institutions, including the National Prosecuting Authority and the South

African Police Service, which operate under the political oversight of the

TP
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38.

39.

40.

Minister of Justice and Constitutional Development and the Minister of

Police, respectively.

Those institutions and office-bearers are cited as respondents in these
proceedings and will respond to the allegations directed at them in their own

right.

In the absence of an identified Cabinet decision, executive policy, or
collective act of the national executive directing or prohibiting the
investigation or prosecution of TRC matters, the relief sought against the
First Respondent in prayer 1 is not directed at a cognisable source of
authority. Any alleged acts or omissions necessarily arise, if at all, from the
conduct of particular institutions or office-bearers acting within, or outside

of, their respective mandates.

While allegations are made that individual members of the executive or
other functionaries may have acted improperly in relation to TRC matters,
those allegations must be determined, |1 am advised, on the tests applicable
to founding affidavits and factual disputes in motion proceedings. Individuals
or structures of Government (rather than ‘the Government’) that are guilty
of interference and collusion, should be identified before findings can be
made and just and equitable relief granted. The founding papers do not
make allegations of interference or collusion against ‘the Government’, in
the sense described above. Consequently, no order can be made against
the Government. As for constitutional damages, those are dealt with under
Towm
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41.

42.

43.

44,

a separate heading below.

The founding papers do not allege that |, as second respondent personally
am guilty of, participated in, authorised, or had knowledge of any unlawful
political interference or collusion in the investigation or prosecution of the
TRC-related matters relied upon by the applicants. Consequently, no finding

of political interference or collusion can or should be made against me.

Interference/Collusion

Notice of Motion

| am instructed and advised:
421 In paragraph 1, the applicants seek a declarator that respondents
(including Government and the President) have obstructed the

investigation and prosecution of TRC cases.

422 In the founding affidavit it is alleged that the respondents have
interfered or colluded with interference in the investigation and

prosecution by the NPA of TRC cases.

Bald Allegations in the Founding Affidavit

Ad paragraphs 64.1.1,64.1.2,64.2.2 65,66.5, 111,114, 120, 122

Broad, bald allegations without any particularity are made by the applicants

in these paragraphs.
| am advised and submit:
441  The contents of these paragraphs do not comply with the legal

TP |
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45.

48,

47.

requirements for founding affidavits.

442  Those are that applicants must plead their cause of action and
make factual allegations to support their cause of action in the

founding affidavit.

443 If applicants do not comply with those requirements, then their

application should fail, for that reason alone.

444  These allegations do not meet those requirements and do not show

interference.

Hearsay allegations

Ad paragraphs 378 — 388

The applicant relies on extracts from books and interviews. These

allegations are hearsay evidence and inadmissible.

In these proceedings, a finding has already been made that the allegations

against Mr Mbeki and Ms Mabandla are hearsay.

In the intervention judgment (CL 00-1}, the Court considered the specific
nature of the allegations against Mr Mbeki (para 15) and Ms Mabandla (para

16) and held:

‘171 Regarding Mr. Mbeki, besides the books, the contents of which are
both hearsay, and which set out a narrative indicative of a conspiracy to
defeat the investigation and prosecution of TRC cases, there are no direct
allegations made by the Calata applicants against him. There are also
no direct allegations made against Ms. Mabandla. ——r(pM
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48.

49.

[18] it is important to note that besides the fact that there are no direct
allegations, the founding affidavit references the fact that the allegations of
political interference, the subject of the aforesaid books, are denied by Mr.
Mbeki.

[19] Neither Mr. Mbeki nor Ms. Mabandla are specifically named as
having directly acted in any way to subvert or prevent the TRC
investigations or prosecutions. References to them are by virtue of the
offices that they held and by way of inference. In this regard, for example,
it is stated:

“174. It is not known who authorised the halting of investigations, but
since it involved suspending work on a large number of serious crimes,
mostly involving murder, it is highly likely that the authority must have
come from the very top. In addition, the heads of the NPA, DSO and
SAPS must all have acquiesced in this decision, together with the cabinet
ministers overseeing those departments.”

[20] No matter how compelling the narrative may be, any direct
references that appear from the extracts from the two books, are

hearsay.’

Reports to Parliament: para 133; 192; 202; 211;. 250, 323 — 324

Neither the President nor the Cabinet is vested with authority to direct the
NPA in relation to specific prosecutions or categories of prosecutions.
Political accountability for the prosecutorial system is exercised through the
Minister of Justice and Constitutional Development, subject to

parliamentary oversight.

The National Prosecuting Authority reports to Parliament on a regular basis,
including through annual reports and appearances before the Portfolio
Committee on Justice and Correctional Services. The NDPP and senior
officials of the Authority appear before that Committee to account for the
performance of the instifution, challenges encountered, and steps taken in

relation to prosecutorial priorities. / PM
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50.

51.

Parliament’s role in this process is one of oversight and accountability. The

NPA reports annually to Parliament. There are publicly available minutes of

the Portfolio Committee. Some are referenced in the founding affidavit. To

cut down on the amount of paper in this application, | do not attach the

remaining minutes. They can be presented to Court if needed.

| confirm that the minutes reflect the following engagements between the

NPA and Parliament in relation to matters arising from the TRC:

51.1

51.2

513

On 10 June 2003, the NPA reported to the Portfolio Committee on
the status of TRC-related matters, indicating that certain cases were
ready to proceed and others were awaiting judicial or amnesty-
refated determinations. No allegation of political interference was

placed before the Committee (Main FA, par 133).

On 18 June 2004, the NPA appeared before the Justice and
Constitutional Development Ad Hoc Committee in relation to its
budget. No allegation of political interference in TRC matters was

recorded.

On 7 April 2005, the Priority Crimes Litigation Unit reported to the
Portfolio Committee on capacity and resource constraints affecting
its work, including TRC-related prosecutions. No allegation of

political interference was recorded (Main FA, par 202).

“TPwA
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51.4

51.5

51.6

51.7

On 8 and 9 March 2006, the NPA reporied to the Portfolio
Committee on TRC-related matters, including the closure of certain
cases, prosecutions instituted, and the temporary suspension of
further prosecutions pending the finalisation of guidelines. No
allegation of political interference was recorded (Main FA, paras

211-212).

In March 2007, the Priority Crimes Litigation Unit reported to the
Portfolio Committee that only partial success had been achieved in
TRC-related prosecutions due to “intervening factors” beyond the
control of the unit. No allegation of political interference was made

in that report (Main FA, par 302).

On 3 May 2007, senior officials of the NPA appeared before the
Portfolio Committee. During the engagement, references were
made to political sensitivity and political intervention in relation to
certain TRC matters. The Committee requested a further written
report from the NDPP. | am not aware whether any subsequent
written report substantiating allegations of political interference was

furnished to Parliament (Main FA, par 250).

Between February 2008 and March 2009, including appearances
on 20 February 2008, 26 February 2008, and 16 June 2009, the
NPA reported to the Portfolio Committee on its strategic plans,
budgets, and performance. No allegation of political interference in
TP
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TRC matters was recorded during these engagements.

51.8 in its 2008/2009 Annual Report, the NPA attributed delays in TRC-
related matters to its intention to appeal the judgment of Legodi J
concerning the constitutionality of the NPA's TRC Guidelines. No

allegation of political interference was recorded (Main FA, par 286).

51.9  Between 2010 and 2013, including appearances on 12 April 2010,
12 October 2010, 29 March 2011, and 8 October 2013, the NPA
reported to the Portfolio Committee on TRC-related matters.
Explanations provided related to evidential challenges,
investigations, and internal decision-making processes. No
allegation of political interference was recorded (Main FA, paras

322-323).

51.10 Between 2014 and 2017 (when | was Deputy President) the NPA's
Annual Reports and appearances before the Portfolic Committee,
including on 3 July 2014, 21 October 2014, 24 April 2015, 15
Qctober 2015, 12 October 2016, 29 March 2017, 6 September
2017, and 4 October 2017, did not record any allegation of political
interference in TRC-related prosecutions (Main FA, paras 323-

324).

52. This is consistent with my experience. As | say elsewhere, during my tenure
as Deputy President, no allegation of political interference was brought to

my attention or, to my knowledge, or to the attention of the Cabinet.

TP
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There were delays and lack of progress in investigations and prosecutions.
The explanations given to Parliament, concerned capacity constraints,
evidential difficulties, policy formulation, and the age and complexity of the

cases.

Task Team, Moratorium and Policy Guidelines

Ad paragraphs 148 — 179, 180 — 200; 285 — 288

An Amnesty Task Team was established to consider recommending
guidelines to add to the existing Prosecution Policy incorporating criteria
that would inform the prosecution of current, impending and future

prosecution of cases flowing form the conflicts of the past.

The purpose of the moratorium was to suspend prosecutions until the Task

Team completed its work on guidelines on prosecuting TRC cases.

The purpose of the Task Team was to produce guidelines applicable to the

prosecution of TRC matters.

The Task Team produced two reports. These are at FA 24 (001 — 615) and

attached to FA5 (001-359).

571 In summary, the first report recommended the following:

57.1.1 The acceptance of an Amnesty Bill, in the event
government changed its stance on a second amnesty
process; and

BEAY
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58.

50.

60.

57.1.2 Amendments to the Prosecution Policy.

The second report reveals that the Heads of Department wished the Task
Team to consider further specific aspects. No clear recommendations were

made.

The applicants allege that this document, the second report, more than any
other reveals the real intent of those behind the political interference. As |
show later, the policy amendment providing for an interdepartmental task
team was set aside by the High Court. Both ceased to exist after the policy

amendment was set aside.

The recommendation to grant amnesty was not accepted. Instead,
Government adopted the amended Policy Guidelines. The result was the

following:

60.1 The guidelines were adopted by Government, in the form of an

amended Prosecution Policy.

60.2  The policy provided for the establishment of an interdepartmental
task team to assist the PCLU of the NPA in the execution of its

duties.

60.3 The NDPP could decide not to investigate or prosecute any TRC
matter, after representations by persons who were not granted
amnesty, subject to considerations set out in the amended

TPw
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61.

62.

63.

64.

Prosecution Policy.

Ackermann SC, the Special Director of the PCLU conducted an audit of
TRC cases on 24 October 2006. In a memorandum of the audit, Ackermann
SC says that the charges against the Rev Chikane accused were placed on
hold by the moratorium. The indictment was ready in 2004. The NDPP
authorised the prosecution in 2006. The applicants themselves confirm that

the prosecution of the Rev Chikane accused went ahead.

in his affidavit in the Nkadimeng matter (FA 8}, concerning the murder of Ms
Simelane, (the daughter of the thirteenth applicant Mrs Sizakele Simelane)

Mr Ackermann SC said the following:

62.1 During the moratorium period Ackermann SC, and the PCLU,
pursued the cases of S v Blani and the accused in PEPCO 3 in

2004.

62.2  The moratorium stood in the way of him charging suspects in the

Simelane matter.

But there is no allegation by anyone that someone in Government
intervened in the prosecution of the Simelane suspects, by requiring the

NPA to stop or withdraw those prosecutions.

As for the allegation that the amended Prosecution Policy itself interfered

by stopping TRC prosecutions by the NPA, Ackermann SC answered this

allegation in the Nkadimeng application. The upshot of his answer is that
TP
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65.

66.

rather than stop the prosecution of the Rev Chikane accused,
implementation of the amended policy by the NPA resulted in their
prosecution. This is apparent from the following extract of the affidavit of

Ackermann SC who deposed:

“28. During 2006 the then NDPP, Adv Pikoli, appointed a team to review
the representations made by the suspects in the Chikane matter who were
seeking an indemnity under the amendments to the Prosecution Policy. ...
After several months the review team concluded that no indemnities
should be granted as the full truth had not been disclosed.

29.During 2007 the PCLU eventually returned to the Chikane attempted
murder case and in June 2007, the three suspects, together with Adriaan
Vlok, former Minister of Police, and Johan van der Merwe, former
Commissioner of Police were charged with one count of attempted murder,
alternatively conspiracy to murder Chikane. A plea and sentence
agreement was agreed upon which the Court confirmed during August
2007

Mr Pikoli was involved in the drafting of the policy. On 23 February 2004
he chaired a Director-General's Forum that appointed the Amnesty Task
Team. Mr Pikoli's affidavit states that in a meeting in 2006 at the Office of
the Presidency, “it was decided that the working committee or Task Team
would not make recommendations on a decision as to whether to prosecute
or not, but would be responsible for ensuring that | received all the
necessary inputs and information from the various departments so as to
assist me to make a well-considered decision”. (Mr Pikoli affidavit in

Nkadimeng 2015, para 34).

The families of the first, and 10-14% applicants challenged the amended

Prosecution Policy in the Nkadimeng application. The amended

Prosecution Policy was set aside in a declarator in a judgment by Legodi J
1P
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67.

68.

69.

in December 2008 (the Nkadimeng judgment). The relief sought and
ultimately granted was declaring the amended Prosecution Policy
inconsistent with the Constitution of the Republic of South Africa, 1996 and

unlawful and invalid.

The Guidelines were not set aside because they constitute interference in
TRC prosecutions. Nor was that a ground for the declarator sought there.
They were set aside, | am advised, primarily because they provide for a
second round of amnesty, not provided for or contemplated in the amnesty
legislation. The judgment set aside the amended Prosecution Policy and

outlawed the inter-departmental task team.

Consequently, | am advised and submit that the unlawfulness of the
moratorium, amended Prosecution Policy (Guidelines) and inter-
departmental task team, has been decided by the High Court, Pretoria.

Those matiers cannot be revisited by this Court.

The ATT's terms of reference came to an end after the amended
Prosecution Policy was adopted. The Policy came into operation on &
December 2005 and was struck down in December 2008. Similarly, the
functioning of the Departmental or Interdepartmental Task Team came to an
end in December 2008 when Legodi J struck down the Prosecution Policy.
The applicants confirm in paragraph 306.1 that “following the judgment of
Legodi J, the ITT no longer enjoyed a legal basis with the setting aside of
the amendments to the Prosecution Policy in December 2009”.
TP
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70.

71.

Allegation Undermining Applicants’ Case

Ad paragraph 115.6

Ad paragraphs 201 — 284

The applicants rely on Messrs Pikoli and Ackerman SC for the allegation

that there was interference by members of Government.

Pikoli Affidavit

The Pikoli affidavit relied on is at FA 22 (Caselines 001-567-001-613). The

particular allegations by Mr Pikoli relied on by the applicants are the

following:

71.1 In December 2006 Dr Ramaite reported to him that the
Commissioner of Police contended that it was the function of the
Task Team that it should make a final recommendation to a
'‘Committee  of Directors General’ that would make

recommendations to Mr Pikoli.

71.2  That would mean that Mr Pikoli's decision on any prosecution would
be dependent on a prior recommendation by an intervening

committee of directors general.

71.3  This appeared to Mr Pikoli to be a material misunderstanding of the
role of the Task Team. Unless this misunderstanding was resolved
Mr Pikoli would not be able to carry out his functions as

contemplated by relevant legislation and as envisaged by

Government.
' TP m
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71.4

71.5

71.6

After a meeting on 7 February 2007 at which it appeared that she
had gained the impression that Mr Pikoli had agreed not to pursue
TRC cases, by letter dated 8 February 2007 Minister Mabandla

said:

71.4.1 She was caught by surprise by media articles alleging

that the NPA would go ahead with prosecutions;

7142 Mr Pikoli had briefly mentioned to her in discussions that

the NPA would not go ahead with prosecutions;

71.4.3 She would appreciate Mr Pikoli fo urgently advise her in

writing on the matter so that there could be certainty.

Mr Pikoli regarded Minister Mabandla's expectation that the NPA
would not prosecute TRC cases as unwarranted interference in his
constitutional prosecutorial duty and that prompted him to send her

a memorandum.

He does not say what is in the memorandum. It is at 001-612. It

records the following:

7161 Mr Pikoli had instructed that an investigation be carried
out in respect of the forgery of the memo by Ackermann

SC.

71.6.2 Confirmed that there is no investigation by the NPA or

TP wm
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71.7

71.8

71.9

71.10

7111

any of its officials against the 37 ANC leaders including
the President of this country, contrary to the assertions

of the National Commissioner of Police.

71.6.3 Provided assurance that no investigations or decisions
to prosecution in these matters are done without his
express authorisation as per the prosecution guidelines

as they pertain to the post TRC matters.

There was a meeting on 23 August 2007 attended by Cabinet
Ministers Kasrils, Mabandla and Skweyiya, and D-Gs and Mr

Selebi.

At that meeting answers were demanded from Mr Pikoli about TRC

prosecutions.

Persons at the meeting were concerned that there was an
investigation into members of the SAPS relating to the fabrication
of an Ackermann SC letter about prosecuting senior ANC

Government members.

Minister Mabandla told Mr Pikoli to stop that investigation because
‘we could not be seen taking each other to court’. Mr Pikoli advised

the Minister that he would not stop that investigation.

After that meeting in a letter received by Mr Pikoli on 28 August
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2007, Minister Mabandla said:

71.11.1  Mr Pikoli had initiated an investigation into the alleged
forgery of the Ackermann SC letter, yet she was not

advised of that decision or its basis;

71.11.2  Mr Selebi had proeduced documents showing that there

was an NPA investigation into political office bearers;

71.11.3 It was suggested at the 23 August 2007 meeting that it
would be useful if Mr Pikoli could respond to the

allegation that there is such an investigation.

71.12 Mr Pikoli responded by letter dated 29 August 2007, in which he
said:
71.12.1 He was surprised and disappointed at the accusation

that he had misled or lied to persons at that meeting;

71.12.2  He confirmed that there was no investigation by the NPA
against 37 ANC leaders, contrary to the allegation by the

Commissioner of Police;

71.12.3  His predecessor had satisfied himself that there was no

basis to investigate the ANC leadership.

71.13 Minister Mabandla never responded to any of Mr Pikoli's written

communications to her. f77P M
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72.

73.

74.

75.

In Mr Pikoli's affidavit there is reference to several meetings, including a
meeting with the Directors General in March 2003; a meeting in 2006 where
Mr Selebi allegedly complained about Mr Ackermann; a meeting in mid-
2006 called by Rev Chikane; a meeting in mid 2006 at the Presidency; a
meeting at the NPA head-offices called by the National Director; later in
2006 a meeting called by Minister Didiza; a meeting later in 2006 at the
Presidency; on 12 October 2006 a meeting of the ITT, 6 February 2007 a
meeting with Minister Mabandla; and a 23 August 2007 meeting with the

JPCs subcommittee.

There are no meeting minutes or any contemporaneous documents
provided by Mr Pikoli. The only supporting document, which is not
contemporaneous, from Mr Pikoli, is the memorandum of 15 December
2007. Many of the meetings are not given dates, but are referred to as early

or in the middle of the year.

As a party who was not at any of the meetings, it is difficult to consider and
deal with the matter sensibly without any minutes or contemporaneous
documents. Particularly as the contemporaneous letters from Minister
Mabandla indicated that these meetings concerned factual disagreements

as well as legal disagreements.

Apparent from Mr Pikoli's affidavit is that he did not view the amended
Prosecution Policy as unconstitutional and in fact he assisted in its
conceptualisation.

TPw
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76.

77.

78.

79.

Furthermore, Mr Pikoli implemented it by writing letters in October 2006 to
the DGs inviting them to nominate a senior official to perform functions in

terms of the guidelines (see para 37 of affidavit).

Mr Pikoli's position throughout and stated again in his letter to Minister
Mabandla on 8 August 2007 is that there is no investigation by the NPA

against the ANC 37 (Annexure FA 39).

The relevant documents at the time are concerned with a prosecution
arising out of the forgery of the Ackermann memorandum and the ANC 37.
There are no documents recording interference by Government officials in
the investigation or prosecution of the TRC cases related to the applicants

or any other apartheid victims.

Ackermann SC Affidavit

This affidavit is at FA 8 (001-391). In it, Mr Ackermann SC makes the

following allegations:

79.1 On the morning of 11 November 2004 the police was about to arrest
three former officers of the Security Police on charges relating to

the attempted murder of Rev. Frank Chikane.

79.2  On the same morning he received a call from the attorney for the
suspects advising him that he would receive a call from the Ministry
of Justice and be advised that the case against his client must be

placed on hold.
r—m,M
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79.3

79.4

79.5

79.6

Thereafter Ackermann SC received a phone call from an official in
the then Ministry of Justice and was informed to place the Chikane
matter on hold pending the development of the guidelines to deal
with the TRC cases. Ackermann SC advised him that only the
NDPP could give such an instruction. A few minutes later the NDPP

contacted him and instructed him nct to proceed with the arrests.

He met with the Simelane family in 2005 who made specific
requests in relation to the murder case of Ms Nokuthula Simelane,
but Ackermann SC was not able to assist with the request as there
was a moratorium in place pending the issuance of the new

Prosecution Policy.

In 2006 Mr Pikoli requested investigators to assist with the Simelane
matter. The request was denied. As a result Ackermann SC inquired

whether an inquest would not be better suited.

On 6 December 2006 the PCLU received a letier from the head of
the SAPS Legal Support section, Major General PC Jacobs,
representing the view of the National Commissioner, which he
indicated that before any prosecutorial decision was made in
respect of the TRC cases, the Task Team must submit a final
recommendation to a Committee of Directors General in respect of
each case, which in turn must advise the NDPP in respect of who

TP
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80.

81.

82.

83.

84,

to prosecute or not.

79.7 The NDPP objected to this approach on the basis that it would
constitute an unwarranted interference in the work of the NPA as it

had to await the recommendation befare it could make a decision.

The allegations by Messrs Pikoli and Ackermann SC in substance are about
the prosecution of the accused in the Rev Chikane case, the 37 ANC

leaders and the forgery of the Ackermann memorandum.

The applicants expressly say that ‘in defiance’ of political interference in the
Rev Chikane case, the NPA went ahead with attempted murder charges

against the accused.

As for the 37 ANC leaders, Mr Pikoli confirms that his predecessor had
already taken a decision not to investigate them for TRC related crimes. He
does not allege that his predecessor took that decision after interference by

members of Government.

As for the prosecution relating to the forgery of the Ackermann SC affidavit,

nothing further appears from the affidavits and documents in the application.

The applicants have put up reports and memoranda of the prosecutors
working on TRC cases. In none of the contemporaneous reports do the
prosecutors say that they are unable to prosecute the applicants’ cases

because of interference.
,_FP, M
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85.

86.

87.

88.

Consequently:

85.1 On their own version the applicants do not allege interference in the

investigation and prosecution of the TRC matters of their families;

85.2 On their own version, even in the Rev Chikane matter, the

attempted interference did not stop that prosecution;

853 The applicants do not make out a case for interference by

Government or the President at the time, at all.

The applicants have provided reports from the PCLU to the NDPP during
the period of 2003 — 2010. In these reports, Macadam SC and Ackermann
SC set out audits of the TRC matters and the progress of the TRC cases.
These are TRC matters, other than the Rev Chikane matter. In these
reports there are references to the PEPCO 3, Cradock 4 and the kidnapping

and murder of Ms Nokuthula Simelane.

None of these reports say that these matters could not be prosecuted due
to interference. To the contrary, on several occasions, the prosecutors find

that there is insufficient evidence to prosecute the cases of the applicants.

The applicants contend that there was widespread interference with the
investigation and prosecution of post-TRC cases. The applicants rely on
the number of 300 such cases and then show a small number of
prosecutions. The prosecutors who were working on the cases paint a
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89.

90.

91.

92.

different picture.

A 24 October 2006 memorandum by Ackermann SC to Ramaite SC on the
TRC cases closed by the PCLU is at 001-344. The memorandum provides
an audit with details of the cases closed. There is a list of twenty-three
specifically identified cases which the PCLU closed, because amnesty was

received or because there was insufficient evidence to prosecute.

The memorandum:

90.1 records that in 2003/2005 Ackermann SC declined to prosecute
eighty of the cases and that Ackermann SC and Macadam closed

fifty of the post TRC cases.

80.2 does not attribute declining to prosecute or closure of post TRC

cases, to political interference;

90.3 notes that the audit process identified “a small number of cases

warranting prosecution”.

This small number was identified. Many of these have been prosecuted to

completion with all accused receiving convictions and sentences.

The NDPP in 2003 indicated that of the three hundred cases the PCLU had
determined 167 were finalised on the basis that no prosecution could be
instituted. Five cases could be prosecuted. Ten others warranted

investigation (annexure FA 18). Again, it is not suggested that no

TPm
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93.

94.

95.

prosecution could be instituted because of political interference.

SAPS and DSO

Ad paras 129 — 147

The applicants allege that the PCLU received no investigative support from

the SAPS and DSO. Both declined to assist.

It is unclear from the founding affidavit precisely why the SAPS and DSO
declined to provide investigative support to the PCLU. The applicants aliege
that both “in all probability had been told not do so from a political level™.
(para 139). The founding affidavits and annexures do not put up any
evidence supporting this assertion. The applicants themselves (at 001-108
para 218) point to the difficulty of the SAPS (rather than the NPA)
investigating TRC related claims. There was a perception that SAPS
investigators were former Security Branch members or sympathetic to
former SB members. Consequently, the SAPS itself doubted that it was

capable of providing effective investigative support in TRC cases.

As for the reluctance of the DSO to investigate TRC matters, | have no
knowledge of why that stance was taken. | hope that affidavits by the NPA
and others can help understand why the DSO took that stance. There is no
allegation in the papers that the DSO took that stance because Government

directed it not to investigate TRC matters.

‘Concession of Interference' : Findings by the High Court and Supreme

Court of Appeal TP M
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96.

9v.

98.

Ad paragraphs 359 — 369

Inadmissible, alternatively open o interrogation

The applicants rely on the finding by the High Court in paragraph 21 in
Rodrigues v NDPP (para 366 of the founding affidavit) as well as paragraphs
26 and 27 of the Supreme Court of Appeal judgment (para 367 of the

founding affidavit).

| am advised that the factual conclusion of that Court constitutes opinion

evidence and is not ordinarily admissible in subsequent proceedings.

In the event that the Court admits the factual conclusions of another Court,
then this Court should be permitted to interrogate the conclusions made by

that other Court, particularly in circumstances where:
98.1  The conclusion was drawn in motion proceedings.

g8.2  The conclusion is premised on an alleged concession by the NPA,

not after considering the facts after cross-examination.

98.3  The conclusion was made in proceedings where the parties, the

claim, the relief or, issue to be decided was not the same.

98.4  The conclusion was made in the absence of the parties who were
alleged to have been involved in the political interference. Neither
the Government nor the President were cited. There was no
opportunity for those who were alleged to have interfered to answer
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99.

100.

101.

102.

the concession by the NPA.

Closer examination of the alleged concession is required. In order not to
burden these papers, we will make the entire Rodrigues application in the

High Court and Supreme Court of Appeal available to the Court.

Findings were obiter

The High Court’s conclusions is drawn in paragraphs 55 — 57; 60. — 64.
There the Court concludes that it is not disputed that there was political
interference, but that it is insufficient for the NDPP to not have taken steps
in response to such interference {paras 55 — 57 of the High Court iudgment).
The Court also criticises the NDPP for how these allegations of political

interference arrived before the Court (paras 66 — 70).

The High Court conclusion of political interference, was not the reason for

its decision not to stay the Rodrigues prosecution because of undue delay.

In the judgment refusing leave to appeal (Vol 2 of Supreme Court of Appeal

record in Redrigues, p 113, line 10) the Court holds:

“And then moving on to the question of political interference upon which the
applicant placed considerable reliance and in this regard, there were a
number of features of the question of political interference that the court
found wholly unsatisfactory, certainiy from the perspectives of the State
respondents, including the manner in which it expressed itself, the impact it
had in delaying the trial, the unsatisfactory manner in which it emerged in

these proceedings. But having said that the court nevertheless
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103.

104.

concluded that whilst the question of political interference is a matter
of great seriousness, and impacted on the delay in the matter, again it
could not be dispositive of the determination the court was required
to make in granting what the Constitutional Court has described as a

radical remedy”. (emphasis added)

The Supreme Court of Appeal did not uphold the appeal. It held that political
interference was not decisive of the stay application (Rodrigues v NDPP,

SCA, para 30):

“The ineluctabie conclusion in all the circumstances is that political
decisions were taken by the Executive which may have affected the
investigation and prosecution of the TRC cases. Be that as it may, however,
whether the nature of the political decisions amounted to a lawful pardon or
amnesty — an issue which was not raised in the Full Court and which the
appellant can still raise during the plea proceedings in the trial — remains
unclear on the available evidence. | agree entirely with the Full Court's
finding that while the issue of political interference is a matter of great
seriousness, the absence of detail as to why it occurred was not an
impediment to the determination of the matter. There is simply no
evidence showing how the political interference impacts on factors
relating to whether the substantial fairness of the trial is tainted.”

(emphasis added)

The NDPP in its answering affidavit opposing leave to appeal in the
Supreme Court of Appeal, contended that the basis for refusing to stay
prosecution was not political interference. (Rodrigues Supreme Court of

Appeal, p 109, para 2.16)

“The applicant cannot therefore seek to rely on political interference to
justify leave to appeal because he did not himself make out that case
in his founding affidavit. There was no basis for the High Court to
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105.

106.

107.

108.

rely on political interference to grant the permanent stay of

prosecution.” (emphasis added)

Incorrect factual premise

Both the High Court and Supreme Court of Appeal moved from the factual
premise that there were no investigations or prosecutions of TRC cases
between 2003 and 2017 (See High Court judgment at para 21 and the
Supreme Court of Appeal judgment para 17). That premise is not supported

by the applicant’s papers.

“‘Concession of Interference”. Dr Pretorius's affidavit in the Rodrigues
application

The applicants allege that in early 2019 the NPA admitted political
interference and its unlawfulness. They rely on the affidavit of Dr Pretorius
filed in the High Court in Rodrigues v NDPP (para 360 of the founding

affidavit) for this alleged concession.

The affidavit is inadmissible in these proceedings. It is not evidence in these
proceedings. It is hearsay which has not been sought to be admitted under

the hearsay exception.

In the event the Court admits the contents of this affidavit, then the
‘concession’ must be examined in context. The context is that Mr Rodrigues
sought a stay of his prosecution as a result of prosecutorial delay. Mr
Rodrigues alleged that “cases of this nature were deliberately suppressed.”
(founding affidavit at paragraph 49.6). He further alleged that “it is clear that

the delay was not caused by the resource limitations and/or so-called
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109.

110.

111.

systemic delay. At the very least the cause for the delay and the prejudice
caused are clearly the culpable and reckless inactivity on the Part of the

First Respondent’. (founding affidavit paragraph 62).

In response Dr Pretorius deposed to an answering affidavit on behalf of the
NDPP (Vol 4 p 312). Dr Pretorius said that he applied his own mind not to
prosecute Mr Rodrigues when there was a call for an inquest (Rodrigues

HC Record, Vol 4, p 329, para 3.11.1):

* | deny that at the time of the request for the reopening of the inquest that
| had already concluded that the National Prosecuting Authority would
prosecute the applicant or anybody else or that we were in such a position
to take such a decision if we properly applied our minds. The prosecution
team and | were of the opinion that there was no reasonable prospects of

success to prosecute any person at that stage.”

Dr Pretorius contended that there was no delay in the prosecution of Mr
Rodrigues. He said that the first inquest found in 1872 that no living person
was responsible for the death of Mr Timol. Consequently there was no basis
to prosecute anyone before the second inquest in 2017. That inquest found
that Mr Timol was tortured and pushed to his death by persons in whose
cusiody he was at the time of his death. Evidence was unearthed in the
second inquest that was never available previously. Consequently, there

was no evidential basis on which the NPA could prosecute before 2017.

The NPA responding to the founding affidavit opposing the application for a
stay of his prosecution, never conceded that there was interference by
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112.

113.

114.

115,

Government in the prosecution of Mr Rodrigues. Nor has any evidence been
produced showing that the Timol murderers were not prosecuted due to

political interference.

The NDPP opposed the stay application on the ground that there was no
delay. That was because the relevant period to consider delay is not
between the commission of the crime and the commencement of the trial,
but rather between the charge and the commencement of the trial. Here,
there was no delay at all as the trial commenced soon after the charges

were laid. (Rodrigues HC Record, Vol 4; p 330, para 3.15).

Dr Pretorius’ response to Mr Rodrigues’ allegations at 49.6 that cases of this
nature were politically suppressed is that “even if there is a likelihood that
such cases were suppressed” that should not affect Mr Rodrigues’ trial.

(Rodrigues HC Record, Vol 4; p 374 para 8.14).

Dr Pretorius denied (Rodrigues HC Record, Vol 4, p 378, para 10) the
allegation made by Mr Rodrigues at para 62. There, he said that resource
limitations and systemic delay were not the reasons for delay in his matter.
Mr Rodrigues alleged that the delay was due to ‘culpable and reckless

inactivity’ by the NPA. Dr Pretorius said:

“The contents of paragraph 62 are denied. Even if this was the case, once

new evidence emerged, the NPA acted on the evidence.

Mr Cajee, the fourth respondent then filed an affidavit (Rodrigues HC

Record, Vol 5, p 473). /1P
P
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116.

117,

118.

In his affidavit, Mr Cajee, relying on the affidavits of Mr Pikoli, Ackermann
and memoranda, alleged political interference. Specifically in paragraphs
84 — 90 (Rodrigues HC Record, Vol 6, p 505 — 508). There, he concludes
that in dealing with the case of Mr Timol and other political crimes, the NPA
was subjected to severe political constraints. He also submits that poilitical
pressure made it extremely difficult if not impossible to prosecute. No factual
basis is laid for this conclusion or submission. As is apparent from the
founding affidavit and annexures, there are no factual allegations or detail
establishing that TRC prosecutions were stopped because of political

interference.

In addition, Mr Cajee alleged that former Commissioner Selebi “led the
charge to suppress the TRC cases” (Rodrigues HC Record, Vol 6, p 509,
paragraph 94) and that the NPA and SAPS were “captured by political

forces” (Rodrigues HC Record, Vol 5, p 512, para 98).

Again, there is no factual detail in the founding affidavit and its annexures
supporting the allegation that any TRC prosecution was stopped because
of interference by former Commissioner Selebi. Or that the NPAin particular
or SAPS were ‘captured by political forces'. As is apparent from the affidavit
in the intervention application, Commissioner Selebi was of course
interested in stopping the investigation by the NPA into allegations of

corruption against him. That much is apparent from the affidavit in the

TPm
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119.

120.

121.

122.

123.

Mr Cajee did not particularise the political interference that he alleged. Nor
did he identify the conduct relied on for interference. The allegation of
interference in Mr Cajee’s affidavit is no more than a conclusion that there

was political interference.

The NDPP then filed a supplementary affidavit by Dr Pretorius (Rodrigues

HC Record, Vol 8, p 752) responding to Mr Cajee’s allegations.

Dr Pretorius’s affidavit on three occasions refers to political steps (as

opposed to interference) by Government relating to TRC prosecutions.

The first time Dr Pretorius makes this distinction is in paragraph 2.10

(Rodrigues HC Record, Vol 8, p 757) :

“When regard is had to the nature of the crime, it should not be surprising
that the government of the day may have taken steps to find a political
solution to the political murders which were perpetrated by agents of the
pre-1994 government. It is irrelevant as to what one calls such steps.
The fourth respondent calls them political interference with the NPA.
He describes this position in para 84 of his answering affidavit...” (emphasis
added)

Dr Pretorius on a second occasion says: (Rodrigues HC Record, Vol 8, p

758 para 2.11):

“The first respondent does not deny that the executive branch of the state
took what one can describe as political steps to manage the conduct of

criminal investigations and possible prosecution of the preparators of the
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124.

125.

126.

127.

political murders such as that of Mr Timol.” (emphasis added)

Third occasion (Rodrigues HC Record, Vol 8, p 769, para 2.32):

“The relief which the applicant seeks in this application is so drastic that it
cannot be granted simply on the basis of the manipulation of criminal justice
system of by what the fourth respondents says amounts to political
interference or severe political constraints.” (emphasis added)

Dr Pretorius then qualifies his stance by saying that what Mr Cajee calls

political interference were steps taken to foster unity and reconciliation

(Rodrigues HC Record, Vol 8, p 762, para 2.16.4)

“At best the government of the Republic of South Africa could be criticized
for having entertained the thought of establishing another amnesty process
similar to that of the TRC process — but that is as far as that criticism can
go. There is absolutely no evidence placed before the Court to suggest
that the entertainment of such a thought as malicious or not at all in
the interest of justice and the interest of the community as a whole”.
(emphasis added)

| submit that these are not concessions of the fact of Government
interference in the prosecution of TRC cases. At best, there is a ‘concession’
of a conclusion and submission, both of which are not supported by any

factual detail. The ‘concession’ by Dr Pretorius does not establish that

someone in Government stopped the NPA from prosecuting TRC cases.

Dr Pretorius outright denies colfusion (Rodrigues HC Record, Vol 8, pp 790,

paras 5.1 — 5.3 and specifically p 769, para 2.33}):

“It is important to draw the Court’s attention to the fact that the fourth

respondent does not even tell the Court as to when this alleged collusion
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with political forces occurred. The fourth respondent is called upon to
produce evidence of this alleged collusion or to formally withdraw such

allegation.”

Developments post the amendments to the Prosecution Policy: Adv Pikoli

Ad paragraphs 201 — 284]

128. | refer to the affidavit of Former President Mbeki in the intervention
application that is part of these proceedings and provides a different picture
than that suggested by the applicants. | quote from his affidavit in the
intervention application which forms part of these proceedings from

paragraph 62:

“62. Sometime before 2007, possibly in 2006, the NPA and the Directorate
of Special Operations (DSQ) or the 'Scorpions’ started investigating then

National Commissioner of Police, the late Jackie Selebi, for corruption.

63. During this investigation, the National Director of Public Prosecutions,
Adv Pikoli, informed me that Mr Selebi and the Police Service were
obstructing his work of investigating the National Commissioner. | must add
that investigations regarding the National Commissioner had nothing fo do
with TRC cases.

64. He asked me to help him in this regard. | convened a meeting at the
offices of Crime Intelligence to address the matter reported to him by the
NDPP.

65. In addition, the meeting was attended by Adv Pikoli, National
Commissioner Selebi, the heads of the DSO and Crime Intelligence, and
Rev Frank Chikane, the DG in the Presidency.

66. | informed the meeting that everybody had a constitutional duty to help
the NPA to carry out its work. Accordingly, National Commissioner Selebi
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and the SAPS had a duty to help the NDPP and the DSO to carry out their

work.

67. 1 directed that the SAPS should therefore not obstruct the NPA in its
work, including during its investigation of the National Commissioner. He
also directed that if any problem arose in future between the SAPS and the
NPA in the context of the investigation of the National Commissioner, those

concerned should report this to DG Chikane, who would inform me.

68. During the meeting it was agreed that the DSO should have access to
any relevant Crime Intelligence files. It would read these at the Crime

Intelligence offices rather than take them away to study in its own offices.

69. After this meeting, nothing was ever reported to me that the SAPS were
obstructing the work of the NPA.

70. The next time | had to deal with this matter was when Adv Pikoli informed
me that he had a Warrant to search the SAPS Headquarters and for

Commissioner Selebi’s house.

71. 1 then asked Adv Pikoli to meet me at the Official President’s residence
in Tshwane, Mahlambandlopfu. | also invited DG Chikane to attend the
meeting.

72. During the meeting, Adv Pikoli confirmed that he had applied for and
obtained the said Search Warrant. He said that he had to execute it

immediately or within a week.

73. | told the Adv Pikoli that (in my view), the SAPS would oppose any
attempt to search its Headquarters. | also said that so bad were the relations
between the SAPS and the NPA and DSO that members of the SAPS might
even open fire against the NPA search team. | therefore asked Adv Pikoli to
give me a fortnight within which | would engage the SAPS and take all
necessary measures to ensure that the NPA and DSO carry out their

searches without problems.
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74. 1 also told Adv Pikoli that | was surprised that he had sought a Search
Warrant, knowing very well that | was ready to intervene with the SAPS, as

| had already done successfully, to help the NPA.
75. Adv Pikoli did not explain why he had opted to get a Search Warrant.

76. However, he turned down my suggestion to delay executing the Search
Warrant, undertaking to engage the SAPS so that the NPA could search the
SAPS Headquarters with no opposition after a fortnight.

77. He insisted that he had to execute the Search Warrant within the short
period he had indicated.

78. However, he conceded that indeed there might be a shoot-out at the
SAPS HQ, saying that he based himself on what had nearly happened when
a DSO unit had tried to search then Deputy President Jacob Zuma's

residence at Forest Town in Johannesburg.

79. During this meeting, | also expressed concern that the NPA had decided
to grant immunity to the assassins of Brett Kebble as part of the process of

prosecuting National Commissioner Selebi.

80. | was of the view that both the National Commissioner and the assassins
should be charged for whatever offence they were responsible, without

wilfully exempting people who had committed murder.

81. Adv Pikoli responded by saying that it was normal to use 'small fry’ to
‘catch bigger fish', which is what the NPA was doing by granting immunity

to the assassins.

82. Otherwise no argument could persuade Adv Pikoli to move away from

his determination to execute the Search Warrant as he had indicated.

83. | then told Adv that | could never allow the situation where organs of

State engaged each other in a shoot-out.
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84. | said that to stop the NDPP from engaging in the reckless action of
marching into the SAPS HQ because he was so authorised by a Search
Warrant, and given that | had no power to instruct the NDPP about what it
should do, my only recourse was to suspend the NDPP with immediate
effect. | then went to my office in the residence, typed the suspension and
handed it to Adv Pikoli. After reading the letter, Adv Pikoli said that what |
had done had 'lifted a lot of weight from his shoulders’.

85. | then appointed Adv Mokotedi Mpshe to the post of Acting NDPP. The
Acting NDPP followed up the investigation of National Commissioner
Selebi. When he was ready to arrest the National Commissioner, he

informed me.

86. | engaged the SAPS as | had suggested to Adv Pikoli, again urging the

National Commissioner to cooperate with the NPA.

87. | also dealt with the consequences of the impending arrest of the
National Commissioner, including the appointment of an Acting National

Commissioner.

88. National Commissioner Selebi surrendered himself to the relevant

authorities when he was so requested by Acting NDPP Mpshe.

89. Contrary to what some have falsely suggested, this example shows
two things. These are that:
89.1 even | had no power to instruct the NDPP about what he should do;
and,
89.2 in a case which involved a very senior member of the police, [,
on behalf of the National Executive, intervened practically to help the NPA
carry out its constitutional and statutory tasks in a safer manner. | did not

intervene to stop the NPA from carrying out its tasks.

90. | find it very strange indeed that the same President is accused of having
suddenly developed the capacity to stop the NPA from carrying out its
duties, acting to protect people who had been part of the apartheid
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machinery from prosecution for their crimes committed in defence of the

apartheid crime against humanity.

91. The above demonstrates that the suspension of Adv Pikoli had nothing
to do with the TRC cases.”

Special Dispensation on Political Pardons

Ad paragraphs 289 — 301

129. | am advised and submit:
129.1 In Albutt v Centre for the Study of Violence and Reconciliation
[2010] ZACC 4, the Constitutional Court —
120.1.1  accepted the power of Presidential pardon as a

constitutional power in the context of TRC cases,

129.1.2 interdicted a special dispensation under which
Presidential pardons were granted, holding that the
President cannot grant special pardons for politically
motivated crimes before allowing and until victims are

allowed to make representations.

129.2 Consequently, the question of Presidential pardons has been

decided by the Constitutional Court to be lawful.

129.3 Therefore, the law does not allow the High Court to revisit the issue
of Presidential pardons for the purpose of deciding whether it

constitutes unlawful governmental interference.
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130.

131.

132.

133.

134,

Pardons only applied to persons who had been charged and conviction.

| am also advised that the presidential pardon dispensation deadline for
submissions was 31 May 2008. No further submissions for pardons were
accepted after that deadline. Since then, the pardons dispensation was
impiemented by myself, after a detailed and lengthy process ensuring all
victims were given an opportunity to make representations, which process
was undertaken and overseen by the Department of Justice. A report was
then presented to my office, recommending 149 pardons be granted. |
perused the report carefully over a period of some months before making a
final decision. The report runs several lever arch files and contains
confidential statements from victims. | attach a list of names of persons who

received such pardons as “CR4".

Motive for interference: Former President Mbeki

The applicants allege that former President Mbeki had a motive to interfere

with TRC prosecutions.

| refer to the attached affidavit of former President Mbeki. He disputes the

alleged motive for interference (CL 004-45, p 35, paras 40 — 55)

Events after my Appointment as President

| was elected President of the Republic on 15 February 2018. My term as

President falls outside of the period of alleged interference. As | say

elsewhere, no allegations of interference with TRC prosecutions is made

against me. | do however consider it in the interests of truth and justice to
TPm
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135.

136.

137.

138.

give my account of what has happened about the TRC prosecutions

question, after | became President.

On 24 April 2018, the NPA reported to the Portfolio Committee that the
Priority Crimes Litigation Unit was investigating TRC-related matters,
including so-called “cold cases”. Further updates were provided to the
Committee during October 2018, focusing on exhumations, missing
persons, and evidential challenges. No allegation of political interference

was reported.

On 5 February 2019, former commissioners of the TRC addressed a letter
to me calling for the appointment of a commission of inquiry into alleged

political interference affecting TRC prosecutions (Main FA, par 483).

Their request was considered by the Ministry of Justice (at my request) for

the purpose of advising on the feasibility of a commission of inquiry.

The Ministry took the following view:

138.1 Before advising on the feasibility of a commission, it would be
proper to explore finding a solution to the underlying problem
identified in the request.

138.2 The complaint was that there had been a delay in the prosecution

of TRC cases, which could be attributed to political interference.

138.3 It would be more effective in addressing that complaint, first to
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consider and find ways to speed up TRC prosecutions and to
prevent delays before witnesses passed away, rather than start a

judicial commission of inquiry.

139. | was informed and aware that the Justice Ministry had enqguired of the NPA
about delays in prosecutions after the first letter by former TRC
Commissioners. The Justice Ministry was satisfied that the NPA was
working at reducing delays and speeding up prosecutions. Constitutionally
and statutorily, the Justice Ministry and DOJ could do no more than make
enquiry of NDPP. The response by the NDPP was accepted in good faith.
Its response is apparent from its affidavits explaining what it did about TRC

matters after Ms Batohi became NDPP.

140. | left enquiry of the NPA to the Justice Ministry. It was the appropriate
Ministry to deal with such enquiry. | was satisfied that both the Justice
Ministry and the NPA were dealing with the complaint of delays in TRC

prosecutions.

141. On 3 June 2019, the High Court's judgment in Rodrigues v NDPP,
subsequently confirmed on appeal, found that executive interference led to

the stopping of TRC prosecutions.

142. After the Rodgrigues judgment finding that the NPA had conceded political
interference (Main FA, paras 366-368) NPA reports to the Portfolio
Committee in 2019 and 2020 raised the question of political interference, as

were challenges relating to capacity, investigations, and coordination with
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143.

144,

145.

146,

the police. However, | am advised that no facts of interference were

provided fo the Committee.

On 25 March 2021, the former commissioners, together with civil society
organisations, again pressed for a decision on a standalone commission of

inquiry (Main FA, par 493).

On 6 May 2021, Mr Geofrey Mphaphuli, Acting Head: Legal and Executive
Services in the Presidency, acknowledged receipt of the correspondence
and advised that the matter had been referred to the Department of Justice
and Constitutional Development for further attention and reply (Main FA, par

498).

The matter was referred to the Department of Justice and Constitutional
Development because the Minister of Justice and Constitutional
Development exercises political oversight over the NPA. That as is
apparent from what | say above, had been done in 2019 already. As is also
apparent from what | say above, the root cause — the delay in prosecutions

— was addressed.

That is why, at that stage, a Commission was considered not to be the most
appropriate way to deal with the root cause. | considered it to be more
appropriate for the NPA to get on with its work, rather than for it and the DOJ

to get involved in a commission of inquiry.
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147.

148.

149,

150.

On 8 June 2021, attorneys acting for the applicants addressed
correspondence to me, copied to the Minister of Justice, recording that no
response had been received from the Minister following the Presidency’s

referral (Main FA, par 499).

On 23 June 2021, the Minister of Justice announced that the National
Prosecuting Authority would pursue an investigation into allegations of
political interference, to be overseen by a retired judge (Main FA, par 501).
That announcement suggested that in light of an investigation, a

commission of inquiry would not be appropriate at that stage.

On 8 December 2021, the Minister of Justice reported to the Portfolio
Committee that the Directorate for Priority Crime Investigation had
designated investigators to deal with TRC-related matters, and that steps
were being taken to secure independent judicial oversight of investigations
into alleged political interference. The Minister further indicated that a range
of factors had contributed to the historical lack of prioritisation of TRC
matters, and stated that he was not aware of any agreement not to

prosecute such cases.

On 22 March 2022 and 1 June 2022, the NPA reported to the Portfolio
Committee on steps taken to structure and capacitate TRC workstreams,
the reopening of investigations and inquests, and operational obstacles,
including the age of cases, loss of records, and availability of witnesses and
experts. During the 1 June 2022 engagement, the NDPP, Ms Batohi, stated

Pm

55



151.

152.

183.

154.

155.

that there had been no political interference since she assumed office on 1

February 2019.

On 25 October 2022, Ms Batohi reported to the Portfolio Committee that
NPA prosecutors who failed to maintain their independence would be dealt
with in disciplinary processes or criminal prosecutions. Furthermore,

counsel would be investigating any possible interference in the NPA's work.

On 30 June 2023, Mr Ntsebeza SC (himself a former TRC Commissioner
and one of the commissioners who called for a commission of inquiry)
submitted a report to the NPA concerning the handling of TRC matters.

(Main FA, par 517) The report was made public on 15 February 2024,

Mr Ntsebeza SC found that the ‘measures adopted and implemented in the

TRC Component are, in large part, adequate’.

He noted 3 concerns. They were: the ‘adequacy of the audit of all TRC
investigations, prosecutions, and related matters’; the ‘pace of the work
carried out thus far’; and whether RC Component receives adequate

support from other departments and organs of State’.

He recommended that the ‘NPA must pursue the establishment of an
independent commission of inquiry under either section 84(2)(f) of the
Constitution, or the Commissions Act, 1947 to investigate the extent of, and
rationale behind, the political interference with the NPA between the period
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156.

187.

188.

159.

160.

2003 and 2017".

| was re-elected President on 14 June 2024. On 10 July 2024, the
applicants’ attorneys again addressed correspondence demanding the

appointment of a commission of inquiry (Main FA, par 522).

On 13 August 2024, Mr Mphaphuli from my office acknowledged receipt and
advised that the Department of Justice and Constitutional Development
(‘DOJ”) had been requested to consider the matter and advise the

Presidency (Main FA, par 524}.

As President, | have a constitutional and statutory discretionary power to
appoint judicial commissions of inquiry. | exercised that discretion by not at
first acceding to requests to establish a Commission. That was because the
NPA in particular, and the Justice Ministry and Department of Justice were
committed to addressing the complaints of delays in prosecutions (whether
by political interference or otherwise) by taking practical measures to

investigate and prosecute.

On 17 September 2024, the NPA reported to the Portfolio Committee on
progress in TRC matters, and reported that measures had been adopted to
prevent any recurrence of the alleged political interference (Main FA, par

117).

In January 2025, the present proceedings were instituted by the applicants.
TPm
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Arising out of that application and between February and April, there were
settlement discussions. After those discussions, in the spirt of transparency
and reconciliation, and to get to the truth of the allegations of interference
and collusion, | agreed to establish a Commission. Agreement meant that
the review claim and remedy sought in the application are compromised. |
am advised and submit that complaints about whether | should have
established one sooner, cannot be pursued by the applicants in this

application, or elsewhere.

Constitutional damages
161. | am advised and submit that the constitutional damages claim is opposed
on the grounds that the applicants have failed to prove:

161.1 the breach of a right committed by the respondents;

161.2 constitutional damages in this application constitute the most

appropriate remedy, as there are alternative remedies;

161.3 the remedy proposed by the applicants is appropriate; and

161.4 the quantum is appropriate.

Breach of rights

162. The breaches of constitutional rights cited in the founding affidavit are reliant
on allegations of political interference by Government or members of

Government with the investigation and prosecution of the TRC cases.
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163. To succeed, | am advised and submit, the applicants must prove the

following:

163.1 A systemic, pervasive and enduring infringement of constitutional
rights. Here, that requires the admission in answering affidavits, or
objective evidence, showing systemic and enduring political
interference by members of Government or Government bodies

with TRC prosecutions by the NPA; and

163.2 A causal link between the invasion of the constitutional right in
question and political interference with TRC prosecutions. Here,
that requires the admission in answering affidavits, or objective
evidence, that political interference stopped the prosecution or the

continuation of the prosecution by the NPA of TRC cases.

164. As is shown above:
164.1 There are no allegations in the founding affidavit (except for the Rev
Chikane matter) containing particulars of interference by members
{or bodies) of Government with TRC prosecutions, or their

continuation, by the NPA,

164.2 On the applicants' own version, the attempted interference in the

Rev Chikane matter, did not stop the prosecution of accused there.

Constitutional damages are not available as it is not the most appropriate remedy

165. | am advised and submit that the Constitutional Court in Residents of

Industry House, 5 Davies Streef, New Doornfontein, Johannesburg v
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166.

167.

Minister of Police 2022 (1) BCLR 46 (CC) has determined that constitutional

damages are only appropriate, if there is no alternative remedy and where

it is the most appropriate remedy.

The first problem is that the applicants cannot succeed in obtaining

constitutional damages for the reasons given above. In short, they have

failed to prove a breach of a constitutional right.

The second problem is that, assuming that they do prove the breach of a

constitutional right, they have always had alternative remedies. These are:

167.1

167.2

167.3

They are entitled to an interdict, directing the NFPA to prosecute
cases that are delayed or that do not go ahead because of political

interference.

They are also entitled to delictual damages for patrimonial loss
resulting from the failure to prosecute TRC cases because of

political interference.

Then there are the recommendations of the Commission of Inquiry.
A finding and recommendation regarding constitutional damages is
included in the terms of reference of the Commission. Not only is
that an alternative remedy. Its scope is wider. It is not limited to law.
It includes considerations of fairmess. | submit that it is advisable
and prudent to await what the Commission finds and recommends
about constitutional damages, after taking evidence from all

interested parties on the appropriate measure and quantum of
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damages.

167.4 Lastly there is the Presidents Fund. | attach the DoJ’s “Progress
Report on the work done thus far to implement the TRC Parliament
approved recommendations as at 13 February 2026” as “CR5". The
Progress Report indicates that the Promotion of National Unity and
Reconciliation Act, 1995 (the Act) created the political and moral
climate for the growth of democracy and the fostering of a culture

of human rights.

Response to prayers for constitutional damages

168. The relief sought in prayers 2.1 to 2.3 of the notice of motion seeks, in
substance, funding for:

168.1 investigations, research, inquests, prosecutions and litigation;

168.2 monitoring and oversight of law-enforcement and prosecutorial

authorities; and

168.3 memorialisation, commemoration and public education initiatives,

including publications and documentaries.

169. Each of these categories of relief falls within the scope of existing statutory

and constitutional mechanisms.

170. The investigation and prosecution of TRC-related crimes fall within the

constitutional mandate of the National Prosecuting Authority and the South
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African Police Service, both of which are publicly funded institutions

charged with those functions.

171. Oversight and monitoring of the performance of those institutions are
exercised through Parliament, in particular the Portfolio Committee on
Justice and Constitutional Development, and are now further augmented by

the establishment of the Commission of Inquiry.

172. Memorialisation, commemoration and public education initiatives arising
from the TRC process are expressly contemplated within the reparations
framework approved by Parliament and are capable of being funded
through the President's Fund, subject to the promulgation of appropriate

regulations.

173. The existence of these statutory mechanisms, together with the ongoing
work of the National Prosecuting Authority, parliamentary oversight
structures, and the Commission of Inquiry, provides alternative remedies
through which the objectives identified by the applicants may lawfully be

pursued.

174. There are remedies alternative to constitutional damages available to the

applicants.

The proposed remedy is inappropriate

175. The purpose of granting constitutional damages is to vindicate breached
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176.

rights. The quantum of R 167 million is exponentially larger than any award

of constitutional damages ordered to date.

The notice of motion and the founding affidavit identify three separate heads

of damages. | shall address each individually.

The first head of damage: “Advancing truth, justice and closure”

177.

178.

179.

180.

The bulk of the quantum, about 70% (more than R115 million) is sought to
undertake investigations, prosecutions and inguiries. The applicants

estimate that this amount will be used to advance approximately 48 cases.’

The NPA's annual budget is in the region of R 6 billion. lts annual case load
is 900 000 matters. Specifically in the 2023/2024 financial year 900 000
cases were finalised. It is a crude calculation, as the operational costs for
the NPA is included in these calculations, but this means the NPA spends

about R 6 780 per case.

The applicants are requesting R 115 million for 48 cases. The NPA's costs
for 48 cases would be R 336 000 per case. The applicants seek damages
in excess of 340 times the costs of running criminal matters by the NPA.
The NPA could prosecute in the region of 120 000 cases with the R 115

million the applicants claim in damages.

The founding affidavit makes reference to the steps taken by the NPA to

advance the prosecutions in recent years, and notes that the NPA, in 2023,

Paragraph 593 of the founding affidavit f‘,‘ﬂj ™
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181.

182.

had 137 matters under investigation while 18 matters had been finalized,
ready for prosecution, for an inquest, or for the matter not to proceed, due
to a lack of evidence.? Although the applicants have concerns about the
transparency and process within the NPA, the founding affidavit itself makes
clear that the NPA's approach to the TRC cases in recent years is
fundamentally different to that found within the organisation between the

period 2003-2017.

The prosecution of the TRC cases falls squarely within the NPA's remit:
resources have been, and are, dedicated to investigating the TRC cases

and to bringing them to trial or referring them to an inquest.

In addition, on the applicants’ figures, the proposed new structure will

address fewer than half of the cases with which the NPAis currently seized.?

The second head of damage: "Monitoring”

183.

184.

The applicants seek to monitor the “the performance of the policing and
justice authorities charged with investigating and prosecuting the TRC
cases” and “the role of those carrying our political and parliamentary

oversight.”

[ am advised and submit that it would be incompetent for a court to award

damages to private citizens out of public funds, for the purpose of monitoring

Paragraph 466 of the founding affidavit
Paragraph 593 of the founding affidavit / P 1
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the police and the NPA. Both are subject to monitoring under statutes
applicable to them and are subject to public scrutiny under those statutes.
Private citizens have no right to public funds for their private monitoring of

public bodies like the police and the NPA.

185. This head of damages, is much less than the quantum of the other two
heads of damages. But it is itself, substantially bigger than any award of

constitutional damages that has been made in the past.

186. The applicants provide no detail to inform this head of damages. There is
little to no information provided about the proposed function, how its
monitoring will be conducted, or why they should also be allowed at public
expense to monitor the police and the NPA. In any event, as is apparent
from the affidavits by the NPA, there is no need for additional monitoring of
the NPA. It is prosecuting TRC cases. It has also engaged with the families
over prosecutions. The applicants have also not set out how monitoring the

NPA fits within the applicable statutory and constitutional framework.

The third head of damage: "Memorialisation”

187. The applicants seek R 44 million under this head of damages. R44 million

is a lot more than any constitutional damages awarded to date.

188. The applicants have not provided evidence of why the proposed activities
under the memorialisation head of damage are appropriate is provided, nor
is there any indication of why the particular events and their frequency are
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deemed appropriate.

189. The founding affidavit does not make clear why the specific interventions

provide either value for money or an effective way of ensuring that the past

is remembered.

The quantum sought is inappropriate

190. The quantum sought in this matter by far exceeds any constitutional

191.

damages award made by a court to date. The applicants in this matter are

claiming more than R167 million in constitutional damages.*

By way of comparison: the constitutional damages awarded in Ngomane v
City of Johannesburg totalled R40 500;° in MEC, Department of Welfare,
Eastern Cape v Kate, the ceiling for the award of constitutional damages
was limited by the capital amounts that Ms Kate had accrued;® Modderkiip
Boerdery involved a significantly higher quantum than Ngomane or Kate,
but the judgment notes that the R1,8 million deposit requested by the sheriff
to evict the occupiers “far exceed[ed]” the value of the land at the heart of
that matter, with the ultimate amount of compensation calculated through
use of the mechanism contained within the Expropriation Act 63 of 1975,

based on market value or financial loss;”

If Modderklip Boerdery was, ultimately, R1.8 million, the quantum sought in this matter
would be more than 92 times bigger. The quantum sought is more than 4 000 times bigger
than the R40 050 cumulative awarded in Ngomane,, where each applicant received R1
500.

2020 (1) SA 52 (SCA) ("Ngomane”) at [27]

20086 (4) SA 478 (SCA) ("Kate") at [33]-[35]

President of the Republic of South Africa and Another v Modderklip Boerdery (Pty} Ltd
{Agre SA and Others, Amici Curiae) 2005 (5) SA 3 (CC) ("Modderklip Boerdery”) at [9]
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192. The NPA is in the process of recovering from a period of organisational

disruption. That has affected the investigation and prosecution of TRC

cases. It has also affected the general functioning of the NPA that impacts

the whole of the criminal justice system. As is apparent from the affidavits

of the NPA, efficiency and effectiveness improved under the leadership of

Ms Batohi. Awarding constitutional damages to a select few, like the

applicants, will not promote the continued efficiency and effectiveness of the

NPA.

Condonation

193. | seek condonation for the late filing of this affidavit. The affidavit was due

on 16 February 2026. 1t will be filed about a week late. The reason for the

delay is:

193.1

193.2

The affidavit has been drafted over the course of the last couple of
months. However, the week before it was due, Former Presidents
Mbeki and Zuma filed urgent proceedings seeking the recusal of the
Chairperson in the Commission of Inquiry. The relief sought
includes relief that directs myself to set aside the appointment of the
Chairperson. This relief is being sought on an urgent basis. This

required immediate attention.

The State of the Nation Address occurred in the week of 8 February
2026. The debate on SONA took place the following week, of 16
February 2026. The 39" Ordinary Session of the Assembly of

Heads of State and Government of the AU in Ethiopia was held on
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14 and 15 February 2026. | have had to attend all of these and give

my full attention to them.

193.3 Simultaneously an urgent application seeking direct access to the
Constitutional Court was filed by MKP seeking to set aside the
Madlanga Commission of Inquiry. That too has required my having

to read and sign affidavits.

194. These events, cumulatively, resulted in a delay in the filing of the answering
affidavit. | am advised that there is at this stage no hearing date and the
delay in filing the answering affidavit will not result in a delay in the

finalisation of the matter.

195. | am further informed that my attorneys wrote to the applicants
representatives, prior to the deadline of 16 February 2026, indicating the

grounds for the lateness and my intention to seek condonatign for the late

filing of this affidavit. The letter is attached as "CR6".

v
MATAMELA CYRIL RAMAPHOSA

| certify that the deponent has acknowledged that he knows and

understands the content of this affidavif, which was signed and

sworn to before on 7 3 Ft,(&mqrij at (Y40 H\(F@’,gnd

the deponent’s signature was placed thereon in my presence, the
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i |
regulations contained in Government Notice R1258 dated 21 July

. ied
1971 and R1648 dated 19 August 1977, havinh been duly complie

COMMISSIONER OF OATHS

with.

| caniify that the above stalement was 1okan by me and that the
daponent hag atknowledged that he / she knows and uhdaratangs
the contants of this Slatement. This statemant was swom to /
affirmed bafore ma and the Ssgonant's rignatura / mark was
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THE PRESIDENCY: REPUBLIC OF SOUTH AFRICA
Private Bag X1000, Pretoria, 0001

Our ref: URN0O00202100P000145

Former Commissioners of the TRC
Foundation for Human Rights
Tel: 011 593 4002

By email: yasmin.sooka@gmail.com

Dear Ms Sooka and Adv Ntsebeza SC,
CALL FOR APOLOGY TO VICTIMS & FOR APPOINTMENT OF A COMMISSION OF
INQUIRY TO INVESTIGATE THE SUPPRESSION OF THE TRC CASES

With reference to the above we hereby wish to acknowledge receipt of your letter pertaining
thereto.

In addition, we wish to confirm that the matter has been referred to the Department of Justice
and Correctional Services for further attention and reply.

Trusting you find it in order.
Yours faithfully,
T
Mr Geofrey Mphaphuli
Acting Head: Legal and Executive Services

Date: b{/ og‘/ U> G g

Mr Geofrey Mphaphuli
Legal and Executive Services
Email: Geofrey@presidency.qov.za

TP
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15 June 2021

Dear Minister,
TRUTH AND RECONCILIATION COMMISSION CASES

The attached correspondence from Webber Wentzel law firm, refers.

This relates to correspondence received earlier from former Commissioners of the
Truth and Reconciliation Commission (TRC) requesting the establishment of a
Commission of Inquiry into the suppression of the investigation and prosecution of
apartheid-era crimes that had been referred by the TRC, to the National Prosecuting
Authority. My Office had at the time responded that the matter was referred to the
Department of Justice and Constitutional Development to respond to.

| hereby delegate you to attend to the matter towards reaching an agreement with the
affected families and Department of Justice and Constitutional Development, on steps
that will be taken through possible alternate mechanisms, towards a resolution.

Yours Sincgrely,

Mr Matamela Cyril Ramaphosa
President of the Republic of South Africa

Ms KPS Ntshavheni
Acting Minister in The Presidency
PRETORIA

cc: Minister of Justice and Correctional Services

TPm
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AFFIDAVIT

I, the undersigned

MATAMELA CYRIL RAMAPHOSA

declare under oath:

| am the President of the Republic of South Africa. | am the head of state
and the head of the National Executive in terms of section 83(a) of the

Constitution of the Republic of South Africa, 1996.

The facts deposed to below are within my personal knowledge. | believe
them to be true. Facts not within my personal knowledge are confirmed by
supporting affidavits. Legal submissions are made on the advice of my legal

team.

Purpose of Affidavit

This affidavit responds to the notice in terms of rule 3(3) of the TRC
Commission of [nquiry, proclamation 285 of 2025. It was issued by the TRC
Commission of Inquiry. It is dated 30 October 2025. | received it on 30
October 2025,

TP m

Terms of the Notice

The notice (in paragraph 8) summarises the allegation by Mr Cajee a

follows:

14



10.

“He alleges that you ignored the pleas of the Victims of Apartheid Atrocities

and their Families to have the TRC Cases investigated and prosecuted.”

The Notice — Inconsistent with the Commissions Terms of Reference

| draw the attention of the Commission of Inquiry to its terms of reference

(ToR) particularly clauses 1.1 and 1.2,

The ToR do not include the investigation of the allegation that 1 ignored pleas

to have TRC cases investigated and prosecuted.

As far as | am aware, no allegation has been made against me, of efforts or
attempts to influence or pressure the SAPS or NPA to stop investigating or

prosecuting TRC cases, as contemplated by clauses 1.1and 1.2 of the ToR.

| also draw the attention of the Commission to the fact that after receipt of
the founding affidavit in the application by the Apartheid-era Victim's Family

Group (AVFG) in the High Court, | established this Commission of Inquiry.

In so far as there was a dispute over the establishment of a Commission of
Inquiry, that dispute was resolved, after | established the Commission, and
agreed to pay the costs of the application relating to the establishment of a

Commission.

The Reasons for the Notice

The r3(3) notice goes on to refer to an affidavit by Mr Cajee, from which the

T w W
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11.

allegation appears.

That affidavit refers to the following:

Letter by former TRC Commissioners dated 5 February 2019

111 The letier heading reads:
“CALL FOR APOLOGY TO VICTIMS & FOR APPOINTMENT OF A
COMMISSION OF INQUIRY TO INVESTIGATE THE

SUPPRESSION OF THE TRC CASES”

11.2  In the first paragraph of that leiter, former TRC Commissioners
record that they write to me ‘to call on you to appoint a commission
of inquiry into the political interference that has stopped the
investigation and prosecution of virtually all the cases referred to

the TRC to the ... NPA"

Letter dated 23 June 2019 by AVFG

11.3  The letter heading reads:
“CALL FOR APOLOGY TO VICTIMS & FOR APPOINTMENT OF A
COMMISSION CF INQUIRY TO INVESTIGATE THE

SUPPRESSION OF THE TRC CASES®

114  On the third page of that letter AVFG say that they ‘take this
opportunity of genuinely imploring you and your esteemed cabinet
to consider prioritizing the more than 300 TRC cases that were — for

some uncanny reason — ignored and that were forwarded to the ...



12.

13.

14,

NPA for further investigation and prosecution’.

115  On the third and fourth pages of that letter, AVFG refer to the letter
by the former TRC Commissioners calling for a commission of
inquiry and record that there was as yet no response to those

Commissioners.

116 On the fifth page of that letter | am asked to 'firmly intervene’ so that
my ‘office can assist to bring about scme form of justice to many of
the affected families and friends’ and to ‘bring some measure of
closure’ to ‘traumatized families and friends’ and to ‘help heal our

deeply troubled nation'.

The Office of the Presidency could not locate this letter. [t does not have a

record of having received this letter.

Open letter dated 23 June 2020 by AVFG

The letter heading reads:
“CALL FOR APOLOGY TO VICTIMS & REQUEST FOR APPOINTMENT
OF A COMMISSION OF INQUIRY TO INVESTIGATE THE SUPPRESSION

OF THE TRC CASES’

That letter records:

141 Avyear had passed since the previous letter to me and that AVFG

were hopeful that | would offer a reply to that letter. VX/

TPV‘-\ 4



15.

16.

It was the urgent wish of AVFG that | give my ‘full and immediate

attention to our request’.

142  The AVFG requested ‘an assurance from both your administration
and the NPA that the kind of political interference that had occurred
and continues to occur in all matters of TRC cases will never

happen again'.

143 The AVFG ‘would like to hear about the necessary measures,
including checks and balances, which will be put in place in order to
prevent a recurrence of these unacceptable breaches of our rights

and our Constituticn’.

144  The AVFG ‘apenly and humbly appeal’ o me to 'make a decisive
intervention ... firmly, if not forcefully ... so that justice may bring

about familial solace to the affected families'.

The Office of the Presidency could not locate this letter. It does not have a

record of having received this letter.

February 2019 Letter

That letter by former commissioners of the TRC was addressed to me. The
commissioners copied in the Minister of Justice (Mr Masutha) and Deputy

Minister of Justice (Mr Jeffery) on that letier.

TP ;



17.

18.

18.

The letter requests that | appeint a commission of inquiry to investigate

political interference in the suppression of TRC cases.

As President, | have a constitutional and statutory discretionary power {o
appoint judicial commissions of inquiry.” | am not under a constitutional,
statutory or other legal obligation to establish a ccmmission. The
presidential power to establish a commission is discretionary. Provided, |
am advised, that power is exercised consistently with the Constitution,
statutes, and the law, my not establishing a commission is lawful. As
appears below, | did not accede to requests to establish a commission,
because the NPA, Justice Ministry and Department of Justice were
committed to addressing the complaint of a delay in prosecutions and the
suspicion that the delay was due to political interference in legitmate ways,

other than a commission of inquiry.

The DOJ had established a TRC section in that Department. It was not
responsible for prosecutions. Nor is the NPA accountable to the DOJ for
investigations and prosecutions. That is the constitutional and statutory duty
of the NPA. But it was responsible for the administration of the President's
TRC fund (established under s42 of the Promotion of National Unity and
Reconciliation Act 34 of 1995) including the payment of reparations, and for

assisting the families of victims of apartheid era viclence.

s

Section 84(2) of the Constitution
Daniel v President of the RSA [2013] ZACC 24

TP e



20.

21.

That section, together with the Ministry of Justice, as described below, tried
to find ways to address the delay complaint and the suspicion that the delay
was the result of political interference by members of Government. They
could not and did not do that by interfering with the prosecutorial work of the

NPA. Neither did |.

During the time after my receipt of the letter:
21.1 The Ministry of Justice was considering the request for the purpose

of advising on its feasibility.

21.2  The Ministry took the following view:
21.2.1 Before advising on the feasibility of a commission, it
would be proper to explore finding a solution to the

underlying problem identified in the request.

21.2.2 That complaint was that there had been a delay in the
prosecution of TRC cases, that could be ascribed to

political interference.

2123 It would be more effective in addressing that compiaint,
first to consider and find ways to speed up TRC
prosecutions and to prevent delays before witnesses

passed away, rather than start a judicial commission of

inquiry.



213

214

215

218

217

218

| rely on the information in relation to the work done and the view

adopted by the Justice Ministry throughout this affidavit, on the

knowledge of officials in the Justice Ministry and the DOJ. The

necessary confirnatory affidavit will be filed in due course.

The NPA is in law independent of the Ministry of Justice and the

DOJ. It is monitored by Parliament, to whom it reports.

That is why, the Justice Ministry could not itself intervene to speed

up prosecutions. It enquired of the NPA what was being done to

speed up prosecutions.

Even before Ms Batohi took over, the Justice Ministry had enquired

from her predecessors, why TRC prosecutions were taking so long.

| was informed and aware that the Justice Ministry had enquired of

the NPA about delays in prosecutions after the first letter by fermer

TRC Commissicners. The Justice Ministry was satisfied that the

NPA was working at reducing delays and speeding up prosecutions.

Constitutionally and statutorily, the Justice Minisiry and DOJ could

do no more than make enquiry of NDPP.

As | say elsewhere in this affidavit and as must be accepted by all

parties at the Commission, | am prohibited by law from interfering

T~
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in the prosecutorial decision-making and work of the NPA. | left
enquiry of the NPA to the Justice Ministry. It was the appropriate
Ministry to dea! with such enquiry. | was satisfied that both the
Justice Ministry and the NPA were dealing with the complaint of
delays in TRC prosecutions. In so far as there were delays, as is
explained in the affidavit of Ms Singh, they were not the result of
political interference. That had been conveyed to the Justice

Ministry.

219  As is confirmed in her affidavit, very soon after | appointed Ms
Batohi and she took over as NDPP, the NPA under her direction took

steps to start and speed up TRC prosecutions.

21.10 A comprehensive account of the investigative and prosecutorial
steps taken by the NPA after Ms Batohi became NDPP, is set out in
the affidavit of Ms Singh. She is the senior state advocate who is
Head of the TRC component within the NPA. It is apparent from her
affidavit that since | became President, the NPA has worked hard to

finalize TRC investigations and presecutions.

2111 The Ministry of Justice also engaged with the African National

Congress (ANC) and Foundation for Human Rights (FHR).

2112 lknow, as a result of my position of leadership within the ANC, that

Ms Jessie Duarte, then ANC Deputy Secretary General, was

TP e



22.

23.

2113

mandated by the ANC to assist the AVFG. Most of the people whose
families were represented by the AVFG who died in the course
apartheid era violence were members of the ANC or part of the
broader liberation struggle. Ms Duarte engaged with the DOJ and
the FHR for the purpose of seeing what the ANC could do to assist
the AVFG. The engagement focussed mainly on assistance to the
AVFG from the President’s Fund. As a senior member of the ANC,
and as a member of Government, | was aware cf the efforts of Ms
Duarte together with the DOJ and FHR to assist the AVFG with their

complaint.

The DOJ, ANC and FHR could not interfere with or intervene in the
work of the NPA. The way that the complaint was addressed by the
Ministry of Justice and the DOJ, was to use the President’s Fund to
alleviate the hardship suffered by family members of the victims of
apartheid-era violence by providing assistance to them. The
measures taken are relevant to the matter of constitutional
damages. They will be dealt with in a separate affidavit that will be

filed in due course.

June 2019 Letter

I am prohibited by law from prioritising the prosecution of TRC cases or to

intervene in TRC cases to bring about justice, as is requested in this letter.

Ms Batohi's affidavit sets out the constitutional and sfatutery provisicns,

TPM’\ 10



24.

25.

26.

guaranteeing the independence of the NPA from external control. If | tried to
influence the NPA in prioritising TRC or any other cases, or if | intervened
by attempting to get the NPA to speed up their prosecutions, that could and
would be seen as executive interference with the prosecutorial

independence and work of the NPA.

This letter issues a reminder of the request by former commissioners in their
February 2019 letter. As | point out above, the reason for that request — the
delay in the prosecution of TRC cases — was addressed, particularly by the

NPA.

That was consistent with its constitutional and statutory responsibilities.
That, according to the view of the Justice Ministry, was also the right way of
tackling the delay problem. If the NPA started and speeded up prosecutions,
that addressed the delay complaint. That also got on with the duty to
prosecute TRC cases. That addressed perceptions that delays were the
result of political interference. That was also a moere practical and effective
measure than a commission of inquiry. As | say above, | was aware of and
informed of these developments. | considered that the response to the

request for a commission of inquiry was appropriate in the circumstances.

| decided later to establish a commission. That was after the application in
the High Court. | read and considered the affidavit and took legal advice.
Rather than pursue litigation in the High Court with only scme potentially

afiected parties over the allegation of interference and collusion, |




27.

28.

29.

considered establishing a commission of inquiry to be more appropriate.

But at the time of the two letters, rather than establish a commission, the
NPA got on with its duty of starting and speeding up prosecutions. That, |
considered at the time to be a more effective way of addressing the delay
complaint. Steps were taken by the NPA. Delays were addressed. That is
apparent from the affidavit of Ms Batohi. Investigations, inguests and
prosecutions were conducted by the NPA. That also addressed the danger
of potential remaining witnesses passing away or fading recollections of the
evidence. A commission of inquiry was not the most effective way of

addressing the roct cause of the call for a commission.

11 November 2021 Open Letter

The letter recognises the re-opening of the inquest and the overturning of
the 1972 apartheid inquest to a finding of a murder. The letter refers to the
statement by the Minister of Justice that a commission of inquiry into these
matters would soon be established. However, Mr Cajee criticises this and

calls rather for a focus on actual prosecutions -
“an investigation into political interference would be good, but actually

proceeding with the criminal investigations and prosecutions while alieged

perpetrators are still alive to be held to account would serve justice better”.

At the time, that was the focus of both the NPA and in so far as the Justice

%
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30.

31.

3z,

33.

Ministry could assist, its focus too. As is apparent from what | set out above
and Ms Batohi's affidavit, the concemn that prosecutions were not being
conducted was addressed by the NPA. The Justice Ministry alsc addressed
a concern of Government that families should not be neglected and should

be assisted from the Fund.

The letter:
30.1 refers to an undated press release from the FW de Klerk
Foundation referring to an “informal agreement between the ANC

leadership and former operatives of the pre-1884 government”;

302 seeks an answer to the guestion whether there was such an

“informal agreement”.

| do not know of such an agreement. As far as | am aware, there is no

agreement as alleged or suspected.

March 2021 Letter by Commissioners

By letter dated 6 May 2021 (annexure B) the Acting Head of Legal and
Executive Services responded to the 25 March 2021 letter from the
Commissioners. (annexure A} which is part of the High Court Record. But

Annexure B is not.

The letter by the Commissioners refers to previous correspondence by the

/“"P,V\_‘ 13



34.

35.

36.

37.

Commissioners and the AFVG and repeats the call for a commission of

inquiry.

The response explains that ‘the matter has been referred to the Department

of Justice and Correctional Services for further atiention and reply”.

That, as is apparent from what ! say above, had been done in 2019 aiready.
As is also apparent from what | say above, the root cause — the delay in
prosecutions - of the call for a commission of inquiry by former
Commissioners was addressed. Which is why at that stage, a commission
of inquiry was considered not to be the most appropriate way to deal with

the root cause.

June 2021 Webber Wentzel Letter

This letter is part of the High Court record. in it the attorneys of the AVFG
do the following:

36.1  They repeat the request for a commission of inquiry;

36.2  They purport to place me on terms, recording that if they do not hear

from me within 10 days of receipt, their clients will apply to court to

compel me to fulfil my obligations under the Constitution "and to

36.3  appointacommission to inquire into the suppression of TRC cases.’

As | say and submit above, | have a constitutional and statutory



38.

39.

40.

discretionary power (not a constitutional obligation or duty) to appoint
judicial commissions of inquiry. As ! also say above, | was aware that the
root reason for the call for a commission — delay in investigations and
prosecutions - was being addressed. That is why ! did not consider it

appropriate at that stage to appoint a commission.

By letter dated 15 June 2021 (annexure C) | delegated to the Acting Minister
in the Presidency the task of attending to the AVFG matter ‘towards reaching
an agreement with the affected families' and methods alternative fo court

action to resolve the matter.

When the Justice Ministry engaged with the ANC and FHR, it also engaged
with representatives of the AVFG. Again, this information will be confirmed
in a confirmatory affidavit. The AVFG were aware of the steps being taken
by the NPA to start and speed up prosecutions. The Justice Ministry
informed those representatives that Government preferred the practical
solution to the real problem, by starting and speeding up prosecutions. The
Justice Ministry also informed those representatives of the steps taken to

assist family members from the Fund.

Ntsebeza Report

Ms Batohi's affidavit sets out the context within which the opinion of
Ntsebeza SC was sought. The mandate given to Nisebeza SC was to
investigate the measures adopted by the NPA to deal with TRC cases and

assess whether they are adequate. If during this process it came to

TEm "



41.

42,

43.

44,

45.

Ntsebeza SC’s attention that there had been interference, hinderance or
obstructing the prosecuting authority or any member thereof in the exercise,
or performance of powers, duties and functions, such issues would be

escalated to the NDPP.

The autcome of this report is set out in Ms Batohi's affidavit. It indicates that
Ntsebeza SC largely found that the NPA's measures were adequate, as well
as the NPA’'s implementation of the recommendations made in the

Ntsebeza SC report,

| was aware of these steps at the time and knaw that the NPA was taking

steps to assess their processes and implement the recommendations.

Action was Taken
The fact that there was no response to previous letters, does not mean that

nothing was done to address the root cause of the concerns in those letters.

Action was taken by the NPA. That was constitutionally and statutorily
proper. The objective conduct of the NPA, described in Ms Batohi's affidavit,

demonstrated that it was addressing prosecution delays in TRC cases.

Action was also taken by the Justice Ministry and DOJ. It had gueried delays
in prosecutions with the NPA. The Justice Ministry also engaged with the
ANC and FHR about those concerns, and particularly about assistance for

the Families. Finally, the Justice Ministry also engaged with representatives

"]—QV\'—\ 16



46.

47.

48.

49.

of the AVFG.

All of this was done during the Covid-18 period. A state of national disaster
was declared on 15 March 2020 in response to COVID-19. it was only
terminated on 4 April 2022. From 5 April 2022, transitional provisions
remained in place, and it was only on 22 June 2022 that the remaining

COVID-19 heaith regulations were officially repealed.?

During Covid-19, the Government and the NPA battled with a national state
of disaster. That affected the work of the NPA, particularly investigating
criminal allegations and consulting with witnesses and even running trials in

courts.

Government faced the enommous task of having to take action to prevent
the most vulnerable in cur country from succumbing not only to the disease,

but to the disastrous economic and social consequences of the shutdown.

Yet, as is apparent from what | say above and Ms Batohi's affidavit, TRC
investigations and prosecutions were not ignored during this pericd. Nor
was the root concern of the Commissioners and the AVFG. Steps were
taken by the NPA and the Justice Ministry to address that problem. They are

described above and in Ms Batohi's affidavit.

Supplementary exemption application, paragraph 4.5 @(/
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MATAMELA CYRIL RAMAPHOSA

| certify that the deponent has acknowledged that he knows and
understands the contents of this affidavit, which was signed and sworn to
before me on 1> November 2025 at 'J?;ha,nncstguﬁ , and the
deponent's signature was placed thereon in my presence, the regulations

contained in Government Notice R1258 dated 21 July 1971 and R1648

dated 19 August 1977, having been duly cor%ﬂfw‘ -
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FINAL REPORT TO THE PRESIDENT ON A SPECIAL DISPENSATION RELATING TO OFFENDERS ALLEGEDLY CONVICTED
OF OFFENCES IN PURSUIT OF A POLITICAL OBJECTIVE

ANNEXURE D

LIST OF APPLICANTS RECOMMENDED FOR PARDON BY THE REFERENCE GROUP

I FENE RS IS
M O

B R T I N T e ]
€O} 0o isly O Bo B BO3 I B O

20.
21.

23.
24.
25.
26.
27.
28.
29.

30,

31
32.
33,
3.
35.
36.
3.
38.

40.
41.
42,
43.

45.

Surname
Albutt
Bamard
Booi
Cele
Cele
Cele
Cele
Coetzee

= —-DeWaal :

Dikutle
Diadia
Dladla

~ Diamini

Dlamini

~ Dlamini

Dlamini
Dlamini
Dlamini
‘Diamini

Du PIess:s
Du Pr Prgez
Gonya »
Groenewald
Groenewald
Gumede
Gwacela
Harmse
HIeﬁgWa

"Jacobus
Jasson
Jelal
Jili-
Kh_awula
Khosa
Khubori
Khumalo
Khumalo
Khumalo
Latha
Mégubane
Magwaza
i\/lahliﬁza
Maiikijela
Mari

Name

Ryan

Nicolaas Clifton
Mbulelo Ellen
Joseph Thuthukani

Makhaya Nkosikhona

~ Sandile Billal

Sifiso _Enck

béniéi_siépr{anus
= Arend Chnshaan

Joseph Kedibone

Buzuyise Errol
saﬁd“ué*%&nam
Mondi Smesh
Miaéﬁ-léﬁ&ry
Sandile Gift

Saxon Madoda
Slmanga Emmanuel
Thembinkosi \ W‘[Ilam

Zwelihle Howard

Jozef Adnaan
Hendrick: Eferhardus
Collen Mzwandlle i
~ Jan Jur Jurgens ?

Pieter Hendrick
Qalokwakhe La Lawrence
Thokozani S'ﬁso
Christiaan

Nhla'nhla Freeman
Plerre

Willem Jacobus Petros
Gerber Hendrlck

Helnz Dlelnch Guenter

~Anil -

Mznphllayo Petros
‘Simon Magalane
Ephraim Moeketsi
Mthembeni Rabert
Mandlenkosi Mandlendoda
Rodney

Muzikayifani Cleopas
Velaphi Donald
Zothani Tshepiso Brain
Alex Thulebona
Thulani Prince

Mbusi Nhianhla
Leonard Mandla

Tlali

Prison /1D No Reference No
206364825 260
5604215007000 i L
202337207 2099 5
7311245565084 550 '
7211225424080 548

97479687 330

/96480631 549
7710225001087 228
— 206364821 69

ikl 114

95188971 554

98475201 424

97190038 539
6712025563085 2077

23110120 LY
6706055404087 1076
200463811 89 :
730@56650_35 103 N
201181542 e 268 (Except for 1998

‘Robbery)

7310135069082 100
200100523 4037

95014930 1623
il e
a1‘1é1§3?sﬁ0?4 ’ 13

96479783 520
7802015680087 324

200399967 404

97457303 274
6506015025083 390 E >
206364820 i i _
R

12050468 - 831

T 285

200463204 72
96480632 527
6607155300086 139

201450658 95 -
97670004 204

201346025 295

205139875 266

97457304 277

6501055922083 2145

200457606 84

202460301 288

- 2039

98030941 109

134




78.
79.
80.
81,
82.
83.
84.
8.
86.
87.
" B8,
89.
90.
91.
92.
93.

95.

Surname

Matfions!

Mavuso
Mbanjwa
Mbikwana
Mchunu
Merhela

~ Mhlana
Mhlungo
Mjwara
Mkhatshwa
Mkhize
I\a{kﬁze
Mkhlze

MKkhonza . 7

Mkutswana
Mngadl
* Mngayi-
Mntungwé

: Mo!elekeng

Mphambane '

I\_Ashengu
Msibi
Ms;bi
Mthembu
Mtolo
Myburgh

Ndlovu

Ndlovu'

~ Ndlovu

Ndlovu
Nene

'Net-shirkw'eta

Ngcobo
Ngcukana
Ngubane
Ngbbane
Ngubo
Ngwenya
Nhlumayo
Njingolo
NKabinde
Nkabinde

] Nkﬁumeléhi

Nkonyeni
Ntshangase
Ntuli

~ Ntuli

Nxumalo
Nyembe

Name

Mandleqondo

Prince Regmald Nkosana
" Dennis Thulasizwe
Fakazi Lincoln
Bongmkosx Simon

'I"hiémsahqa Obedient
Willard

Nhlanhla Innocent
Mbcmgem

Petros Fana

Johannes Mbuso
Musa Bukhulubenkosi
Ve!aphi Raphael
Dennis Thonto Sipho Mhlupheki
Maxson Similo
Khombeyakhe Howard
Khululekani Moses

Sipho Edward

Bassmane David
Slkhumbuzo Victor
Durmsanl Solomon
Mu2| Thomas
Thablie

‘Wilton Bonganl
Slpho Lewlight

~ Abraham Liebrecht
Durrusanl 'Emmanuel
Mthokozisi Ntoko
Nkosinathi Paul
Sikhumbuzo Patrick
David Zibuseleni

Ntshangedzeni Summerscle

-~ Hopewell Themba

Toko Maria

" Herman Lee

Mzokhona Ambrose
Bhekani Russel
Paul

“Themba Thulani

Luthando Arthur
Blessing Vulindlela
Bongani Derrick

" Edward Nndwakhulu

Nhlanhla Dennis

Mika Mphiliseni

Mthokozisi Innocent

Musa Solomon

Masenti Themba

Makhosini Clement Johannes

Prison /1D No
6806055479087
5702165836087
99197033
94271353/
7103065476084
205139877
97264937
95201865
200463810

egdid?EAEZoés'

94271354
96459950
94460621
96012446
982644916
96459649
08688350
20145989

7209096282082

205139876
98266875
6302190745087

"7702105324034 )

202172313 :
97433104
97457301
95194048
2014588487
97159858

94271357/
6408165750088

7201045738082

97457492
97198941
205139874
200171860
6905135106080
200463811
201457990
7106285915086
7410095314088
6304145963088
98463329
97010244
98452131
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Reference No

493

1621

261

262

2130

270

1059

328

91

2134

2129 e
2056

289 o=
1674 £

901

2088

93

—
e
T
1047
~ 2085

300

282

230
273
2066

%6
276

2131
52
329
191
806
298
269
887

558

2139
92
20

1794

900
624
272
2118
318
814
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FINAL REPORT TO THE PRESIDENT ON A SPECIAL DISPENSATION RELATING TO OFFENDERS ALLEGEDLY CONVICTED
OF OFFENCES IN PURSUIT OF A POLITICAL OBJECTIVE

No
96.

108.

Surname

Nzimande
S
lE’ﬁunQula

Rossouw

Sebastian

_Sehlapelo
Shabane

Shange
Sima

_ Smith

STepohens
Swanepoel
Taljaardt

Thusi

Van Der Merwe

Van Der Westhuizen

Van Staden
Vepi
Viok

~ Wessels

Wi'li_teﬁead '
”Wiiliémisiu

Zwane Socenywa

Name

Mbongeni Emmanuel
Gert Jacobus Louis Hosea
Mbidli Phumlani

Reyno Andriaan
Fernando

: Méhin Collin Abner Mmapeteke

QphMe James
ﬁféﬁérci Khethani
Terrence Bhekizizwe
Christoffel Lodewikus
Maureen

Marius:Jan
Gerhardus Johannes

'Siya'pénga Obed

Johannes Velde
Johannes Benjamin
Hermanus Johannes
Andriaan Johannes
Hans Jacob
Alexander George
Eric =
Mbukeni Innocet

Miiki lan

Thulani Innocent

Prison /ID No
97458762
4706165027085
202172315
206364826
95196776

99196890
7455612
201479350
3810275016086
4507160502084
200130836
206364823
7009205917085
3608255044080
5306215036084
4412025003081
08483232
3712115063080
207244901
206364824
94271356
96480630
202172312
95016485

Reference No

275
417
283
199
2084
927
264
707
297
418
2150
405
68
609
414
420
416

415
75

70
2136
599
281
2143
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LIST OF APPLICANTS WHERE NO UNANIMITY WAS REACHED

=
o

10.

12.
13.
14.
1.
16.
17.
18.
19.
20.
21.

23
24,
25.
26.
27.
28.
29,

Surname
Bapela
‘Chappie
Chepape
Godolozi
Gwamanda
Juqu
Kawe
Khurnalo
Klrﬁblh

Mofokeng
Mogudl
Motsemme
Mplnda

~ Mpoae
Mpuaga 3

; MSDI‘TII

Mtsemla '

~ Ngomane

Nkosana
Slbrya
Tshona

- Vena
Zikhali

ANNEXURE E

Name Reference No Recommended Not Recommend
Sethlong 2120/ 4 Votes 6 Votes
Lemmy Marabe = 2036 “BVotes 2 Votes
Percy Kutu ' 1659 1Vote 12 Votes
Phethuxolo Aubrey 853 12 Votes ~1Vote
* Simon Thulani 523 2 Vote.s” 7 ﬁ&és
Bhekisigcino Cyprian 1482 “12Votes 1 Vote
Lundi 2111 5 Votes 3 Votes
Petros Magazi Justice 445 4 Votes 6 Votes
Mbuzeli John 1671 6 Votes 3 Votes
TokiPeter 1658 1 Vote ~ 12Votes
Lennex Mpumelell 1672 6 Votes ~ 3Votes
"Ronald Duke Thuso 2106 : 4Votes : _—_EVcTteE A
Bhekekhaya Elias 610 "7Votes 3 Votes
 Elphas Tholindawo = Gy “7Votes = 3Votes
Lamlani Alson 612 7Votes ~ 3Votes
Richard Thapelo 2125 = 7 Votes 3Votes
Nelson Raditshukudu 704 ~ BVotess 5 Votes
“Henry ; 2114 8'Votes 2 Votes
Thandile ' 1721 ‘5Votes  5Votes

e Solumon ‘Tebogo 1661 1:Vate 12 'Votes
Thabo Gragory 2138 4Votess  6\otes ool

~ Sibusiso 1660 7 Votes “GVotes
Richard 2105 5Votes '_5 Votes
Sipho Bamabas 1676 4Votes 6 Votes
Mzoxolo Wiseman 1675 2 Votes I 8 Vc;t;
Siphamandia Emmanuel 88 ToNoles ‘9 Votes
Marshall 2108 ) _Z Votes 4Votes
Xolisile: 1740 9 Votes 1 Vote
Nelson 1618 B 4Votes 6 \Votes
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the doj & cd

Department:
Justice and Constitutional Development
REPUBLIC OF SOUTH AFRICA

PROGRESS REPORT ON THE WORK DONE THUS FAR TO IMPLEMENT THE TRC-
PARLIAMENT APPROVED RECOMMENDATIONS AS AT 13 FEBRUARY 2026

1. Background

1.1. The Promotion of National Unity and Reconciliation Act, 1995 (the Act) created the
political and moral climate for the growth of democracy and the fostering of a culture of
human rights. The Act provided the establishment of the Truth and Reconciliation
Commission (TRC), with a specific purpose of promoting national unity and reconciliation
in a spirit of understanding that goes beyond the conflicts and divisions of the past. In

order to achieve this goal, the Commission was mandated to, amongst other things:

e conduct investigations into gross human rights violations

e facilitate and initiate the gathering of information and the receiving of evidence to
establish the identity of victims, their fate or whereabouts and the harm suffered
by them, and,

e grant amnesty for acts, attempted acts and omissions and offences associated

with political activities.

The Commission was to conclude its work by making recommendations to the President.
The Act in section 27(1) provides for the President to consider the TRC recommendations
with a view to making recommendations to Parliament. The Act also requires that the said
recommendations shall be considered by the joint committee and the decisions of the
said joint committee shall, when approved by Parliament, be implemented by the

President by making regulations.

In June 2003, Parliament approved the TRC recommendations under the following four

categories:

(a) Final reparations (Once-off individual grants)



The government is to provide a once-off grant of R30 000 to those victims or their

survivors identified by the TRC, in addition to other material commitments.
(b) Medical benefits and other forms of social assistance

The objective is to put programmes in place to provide for medical benefits, educational

assistance, housing, and other social benefits to address the needs of individual victims.
(c) Symbols and monuments

This form of reparation is aimed at individuals, communities, and society at large. It entails
the creation of programmes to project the symbolism of the struggle and the ideal of
freedom through academic and informal records of history, as well as cultural and art
forms. Symbols and monuments must be erected to portray the freedom struggle, while
geographic and place names must be changed to commemorate individuals and events
that are important to individuals and communities. These symbols must aiso portray the

concepts of unity and reconciliation.
(d) Rehabilitation of communities

In recognition of the fact that communities and not only individuals suffered, special
emphasis must be placed on the rehabilitation of communities that were subjected to
intense acts of violence and destruction. The focus must be on a partnership approach

hetween government and communities.

1.2. To give effect to the implementation of the four recommendations, Cabinet mandated
the Department of Justice and Constitutional Development {the department) to monitor

and coordinate the implementation of the TRC recommendations in general.

1.3. In order to implement the decisions of Parliament and to monitor and coordinate the
implementation of the TRC recommendations, the Department established the TRC Unit
in September 2005 with a mandate to coordinate, monitor and report on the

implementation of the TRC recommendations on an ongoing basis.



1.4 The President’'s Fund was established in terms of Section 42 of the Act. Section (2)
and (2A) to provide for the payment of reparations to victims and the rehabilitation of
communities, respectively. The President's Fund Office, which is located within the
department under the Office of the Chief Financial Officer, has accordingly been giving
effect to the reparations policy flowing from the findings and recommendations of the

TRC, by ensuring the payment of reparations.
2. Department’s progress on implementation of the TRC recommendations
2.1. Introduction

The progress made by the department on implementing the TRC recommendations must
be seen in the context of government’s overall programmes that are intended to redress
the violations of the past. TRC recommendations form part of government’s interventions

to create a better life for all South Africans.
2. 2. Progress on implementation
2.2.1 Urgent Interim Reparation to Victims

Regulations on urgent interim reparations were published in 1988. The regulations
prescribed measures to provide for the payment of urgent reparation to a victim who in
the opinion of the Committee on Reparations and Rehabilitation would have suffered
undue hardship. Interim individual reparations were paid to TRC identified victims who

qualified and could be traced.

The total amount paid to individuals as interim reparations is R53,165,325.00.
2.2.2 Reparations in respect of the four categories approved by Parliament
2.2.2.1 Once off Individual Reparations

Regulations providing for the payment of the once off individual reparation grant of R30
000-00 to victims were published in 2003. The TRC identified 21876 persons as victims.

T



17435 of the 21676 TRC identified victims who applied for the once-off individual grant
were paid the R30 000 grant. The total amount paid for the final once-off individual grants
is R498,008,781.00.

The department views this process as finalised except for cases where TRC identified
victims who did not apply for final reparations wish to now submit their applications for
payment of the final once-off R30 000.00 individual reparations. In this regard the
department will receive their applications and process them accordingly. Funds for the

remaining 4241 are available.

While waiting for the gazetting of the names of TRC identified victims who did not claim
their once-off individual reparations, the Department has on 12/02/26 published the
names of TRC identified victims on the Departmental website and on social media calling

on TRC identified victims to claim their final once-off individual reparations.

In respect of the beneficiaries declared untraceable, any liabilities or claims incurred by
the President's Fund will be setfled from the Disaster Relief Fund administered by
Department of Social Development. The Act in terms of section 47 provides for the
dissolution of the President's Fund and the transfer of the remainder of funds to the

Disaster Relief Fund.

Final once-off individual reparations’ payment as of 13 February 2026

Persons determined by the TRC as eligible for reparations 21676

Persons who applied for reparations as approved by the TRC 17435

Beneficiaries paid to date 17435

Beneficiaries that have not applied including untraceable | 4241

beneficiaries




2.2.2.2 Medical benefits and other forms of social assistance

The education assistance reparation is available for the TRC identified victims, their
relatives, or dependants. This assistance is offered for both Basic Education and Higher

Education and Training.

» Basic Education

The Regulations relating to Assistance to Victims in respect of Basic Education reparation
which is available for the TRC identified victims, their relatives, or dependants,
commenced in 2014 and have been implemented for a period of seven (7) years. New
Regulations which came into effect in 2022 provide for a period of application of thirteen
(13) years, thus until 2036

The Regulations provide for education assistance in respect of:

e GradeR
¢ General education (Grades 1 to 9)
¢ Further education (Grades 10 to 12).

The assistance covers, among others:

 maximum amount in respect of school fees;

» boarding fees;

e uniform;

o f{ransport allowance;

« supplementary learning and teaching support material;
o digital device;

e personal care allowance; and

e psychological support.

TP ™



Certain conditions must be met in order to qualify for assistance and for some of the
allowances, school recommendation and appropriately qualified professional’s

confirmation is required.

The total number of learners funded is 13166 and the payments made to the beneficiaries
in respect of this reparation is R257,849,110.09.

» Higher Education and Training

The Regulations relating to Assistance to Victims in respect of Higher Education Training
also commenced in 2014 and have been implemented for a period of seven (7) years. A
new version of Regulations came into effect in 2023, and provides for assistance to

qualifying declared TRC victims, their relatives, and dependants in respect of:

s Adult education and training;

e Further education and training;
« Higher education; and

« Skills development.

The assistance covers;

s registration fees,

» a boarding allowance,

¢ atextbook allowance,

+ transport allowance,

« meal allowance,

+ adevice;

s adevice thatis regarded as compulsory for purposes of a programme, training, or
learning;

¢ settlement of outstanding study debts, and financial assistance to students with
disabilities in respect of assistive devices and human support.

The higher education and training assistance is available for one (1) undergraduate

qualification and does not cover assistance with respect to:

T



e post-graduate qualifications;
e second qualifications; and

e private academic institutions.

The total number of students funded is 2010 and the payments made to the beneficiaries
in respect of this reparation is R140,966,501.84.

Basic Education assistance as at 13 February 2026

Persons determined by the TRC as eligible for reparations 21676
Beneficiaries who applied for education assistance reparation 13166
Beneficiaries paid to date 13166

Higher Education and Training assistance reparation’s payment as at 13 February 2026

Persons determined by the TRC as eligible for reparations 21676
Beneficiaries who applied for education assistance reparation 2010
Beneficiaries paid to date 2010

» Housing assistance Reparation

Regulations relating to housing assistance were published on 16 January 2026. The
regulations provide for a housing assistance per incident per household of an approved
listed beneficiaries, thus providing one intervention per family of an approved listed
beneficiary. The housing assistance may be granted to the approved listed beneficiary in

a form of;

. A once-off housing grant limited to an amount of R183 257.00 per approved listed

beneficiary.



. A construction of a new house limited to an amount determined, from time to time,

by the Minister of Human Settlements as per Military Veteran quantum.

The Department has commenced with roadshows to inform and assist approved listed

beneficiaries to apply for housing assistance.
2.2.2.3 Symbols and monuments
» Exhumations and Hand-over of Deceased Victims

Symbolic reparation is aimed at helping individuals and communities 1o remember and
commemorate the pain and victories of the past. The TRC in making recommendations

with regards to reparations and rehabilitation indicated that this would include:

e expediting the exhumations and reburials by the appropriate ministry

« facilitating the renaming of streets and community facilities to honour individuals
or significant events

o facilitating the building of monuments and memorials and the development of

museums to commemorate events of the past.

Regulations on Exhumation, Reburial or Symbolic Burial of Deceased Victims were
published in 2010, to provide for the monies in the President’s Fund to be accessed by

family members for exhumation and reburial purposes. The regulations provide for:

o Travel and subsistence allowances for relatives of missing persons to attend the
exhumation procedures, cleansing ceremony and handover ceremony.

e Payment of once-off grant of R17 000,00 for the reburials of the remains of

deceased victims.
e R8 500,00 for the symbolic burials of deceased victims.

o Payments of an amount not exceeding R1500,00 to purchase an animal to be

slaughtered for the purpose of a cleansing ceremony.

o Provision of a coffin under certain circumstances and funeral items and

accessories not exceeding R12 000, 00.



» Legal or financial assistance for purpose of applications to the High Court for the

orders presuming the death of missing persons.

The TRC recommended the establishment of a task team to investigate the cases of
missing persons that were reported to the TRC but remained unresolved. A Missing
Persons Task Team (MPTT) was established in the National Prosecuting Authority (NPA)
to conduct investigations into the 477 cases of persons who disappeared in political
circumstances between 1960 and 1994 as reported to the TRC.

The task team’s mandate includes the possible identification of gravesites and the
facilitation of exhumation of bodies, the forensic examination of remains (including DNA-

testing) to establish the cause of death and confirm identification and reburial.

The department coordinates the exhumation and handover of the remains to the relevant
families during special ceremonies. Families are also assisted with the obtaining of death
certificates, application for special pension and facilitation of arranging counselling with

the Department of Social Development (DSD) where necessary.

Progress in terms of forensic investigation for the outstanding missing remains is
dependent on both the availability and accessibility of lead information or evidence and
with the passing of time, the number of key resourceful individuals is declining, thus

affecting the attainment of lead information in the investigation of missing remains.

In addition to the TRC identified missing persons, the Minister launched the Gallows
Exhumation Project in March 2016 for the exhumation of the remains of 83 political

activists who were judicially executed.
Payments made to the beneficiaries in respect of this reparation is R6,557,5696.81.

Exhumations and Hand-over reparation as at 13 February 2026

Persons determined by the TRC as eligible for reparations 477

Judicially executed political activists 83

P



Remains handed over to families and reburied 184

Spiritual repatriations 11

The Department has also participated in the Exile Repatriation Project (ERP) as part of
the Inter-Departmental Task Team responsible for family liaison and mobilisation towards
the successful launch of the Project. The Department of Sport, Arts and Culture (DSAC)
at national and provincial levels as well as local municipalites are implementing

reparations in respect of the Exile Repatriation Project.

Number of deceased remains repatriated in respect of Exile Repatriation Project is 42

and the number of deceased remains reburied is 25.

The DSAC has implemented and continues to implement this reparation in terms of the
renaming of streets and community facilities to honour individuals or significant events.
DSAC also coordinates the building monuments, memorials, and development of
museums to commemorate events of the past, portraying the concepts of unity and

reconciliation.
2.2.3 TRC outstanding issues to be fast-tracked.

The issues that are to be fast tracked are the finalisation of the draft regulations relating

to:

* Special Health Services for victims; and

* Community Rehabilitation.

2.2.3.1. Medical benefits Reparation

TRC victims and their relatives and dependants are entitled to access all health services
provided by the public health establishments as envisaged in the National Health Act free

of charge.

10
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Health services must be provided by public hospitals and clinics, including clinics
operated by municipalities. Section 4 of the National Health Act in its current form does
not allow TRC identified victims, their relatives, and dependants o receive free health

services across all levels.

Steps towards the finalisation of the draft medical benefits reparation in the next 24
months based on the various legislative drafting process are currently underway and to
ensure that its finalisation is fast tracked, the Directors-General of both departments are

overseeing the finalisation.
The various legislative drafting process towards finalisation entails the following:

e The department to conduct research in respect of other forms of health or medical
services, such as frail care in private hospitals,

s Preparation of revised draft Regulations and submit to Minister of Health and
Minister of Finance for comments,

¢ Evaluate comments received from Minister of Health and Minister of Finance and
if necessary, revise draft Regulations,

¢ Conduct initial Socio-Economic Assessment System (SEIAS) Report,

« Submit draft Regulations to Minister for approval to publish for public comments,

« Evaluate comments received and revise draft Regulations,

» Conduct Final SEIAS,

» Submit Regulations to OCSLA for vetting,

s Prepare Minister's memorandum and Presidents Note for submission of
Regulations to the Minister and President,

s Publication of Regulations in the Gazette, after approval by the President,

s Submission of Regulations to Parliament in terms of the Interpretation Act, 1957,

after publication in the Gazette.

11



2.2.3.2 Community Rehabilitation Reparation

The TRC expressed a view that it is important that communities that have suffered intense
acts of violence benefit from reparation and rehabilitation. The TRC recommended the
establishment of rehabilitation programmes aimed at developing and promoting

reconciliation within communities affected by gross human rights abuses.

Developed draft Regulations on community rehabilitation are at advanced stages toward
finalisation. The remaining processes towards finalisation are the conducting of the final
Socio-Economic Impact Assessment System (SEIAS) and it is expected that this will be
finalised and ready for the legislative and administrative processes by the end of the
2025/2026 financial year.

Five (5) communities that have suffered intense acts of violence between 1860 and 1994
(Mdantsane, Mpophomeni, Maboloka, Alexandra and Kwanobuhle) in the Eastern Cape,
Kwazulu-Natal, North West, and Gauteng provinces respectively, were assisted to submit
appropriate Community Rehabilitation projects for implementation in line with the TRC

recommendations. The conceptualised projects are focusing on:

+ the need for psycho-social support for the affected community members,

+ memorialisation of those who were affected and involved in the liberation struggle,
and

» income generating activities for those affected community members who are

needy.

These projects shall be implemented in line with the applicable regulations on community
rehabilitation. On approval of the draft regulations relating to Community Rehabilitation,

additional communities will be included to benefit accordingly.

12

4
3



3. The President’s Fund

The President's Fund was established in terms of section 42 of the Act and provides

amongst others in section 42(2) that there shall be paid from the Fund all amounts

payable to victims by way of reparations in terms of regulations made by the President.

The President's Fund amounts have been allocated to the various forms of TRC-

Parliament approved reparations as follows:

Urgent interim reparations

Final Reparation

R53, 165, 325, 00

R498, 008, 781, 00

R1 129,000,000

Educational Assistance
(Basic)

Higher Education and
Training

R257, 849, 110.09

R140, 966,501. 84

R600,000,000

Exhumations and Re-burials

R6, 257, 596. 81

R21,000,000

Medical Benefits

R240,000,000

Housing Assistance

R650,000,000

Community Rehabilitation

R500,000,000

R2,123,000,000

13
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4. Challenges experienced in the implementation of TRC Parliament-approved

recommendations

The department faces various challenges in effecting speedy implementation of TRC

recommendations which include:

* Victims' expectations of reparations and TRC realities, given the broader
objectives of the TRC process. This has resuited in ongoing disputes from civil
society organisations on the closed list of TRC beneficiaries and some calls for the
re-opening of the TRC process.

« Some civil society organisations, under the umbreila of the South African Coalition
for Transitional Justice (SACTJ), refer to these challenges as the “Unfinished
Business” in so far as it relates to the so-called “closed list”.

o This “closed list” is based on a finite list of people who appeared before the TRC
and were identified as victims of gross human rights violations for purposes of
reparations.

e The SACTJ asserts that the “closed list” approach is not enshrined in the Act or
any other law and calls upon the Minister to extend the definition of a victim outside
the provision of the Act.

¢ Their position is that there is no legal impediment to facilitating the re-opening of
the victim registration process post the Truth and Reconciliation Commission
period and that the Minister may exercise a policy decision.

s The legality of the Act's failure to permit the extended victim registration process
may be tested in a court of law. The Coalition has indicated that they do not wish
to resolve the “unfinished business” through litigation.

» Difficulties in the finalisation of regulations required to access reparations for
health, and community rehabilitation have been occasioned by uncoordinated
efforts between government departments responsible for actions and programmes
necessitated by the TRC recommendations. These challenges have delayed the

implementation of TRC-Pariiament approved recommendations.
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5. The way forward and conclusion
5.1 The way forward

The department’s focus will be on enabling access to the monies in the President’s Fund
to implement the reparation programmes aimed at individual TRC-identified victims in the
form of education, housing, health, and exhumation and hand-over of remains as well as

communities affected by political violence between 1960 and 1994.
In order to achieve this, the following matters are being addressed:

* The development of regulations by the DOJ&CD with all relevant departments.

s Ensuring commitment and support from all role players.

+ The inclusion of the finalisation of all outstanding regulations in the department’s
Strategic Plan (2025-2030) as aligned to the Medium-Term Development Plan, as well as

Annual Performance Plan, thus these are time bound
5.2 Conclusion

Although significant progress has been made in implementing TRC Parliament approved
recommendations in respect of final once-off individual reparation of R30 000.00, Basic
Education and Higher Education and Training assistance, exhumation and hand-over of
remains of missing persons reparations and now with housing, more work remains to be
done and efforts are being intensified in respect of finalising the regulations on health

and community rehabilitation reparations so that these may be fully implemented.

As stated earlier, the implementation of the TRC-Parliament approved recommendations
must be seen as part of government’s overall efforfs and intervention to transform South
Africa and create a better life for all. The goals of reconciliation and nation building go
hand in hand with the constitutionally enshrined fundamentai human rights which when
upheld, contribute to the healing of the wounds of the past and the restoration of human

dignity.
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Office of the State Attorney

Pretoria
Private Bag X 91 316 Salu Building
PRETORIA Cnr Francis Baard & Thabo Sehume Str
0001 Ground Floor
Enfrance Thabo Sehume Sireet
Docex: 298 Pretoria

Tel: (Switchboard): 012 309 1500
(Direct Line): 012 309 1623
(Cellphone): 071 870 2442
(Secretary): 012 309 1539

13 FEBRUARY 2026

Enquires: Mr R.J. SERELEMETSA My Ref: 0266/2025/764
Email: rsebelemetsa@justice.gov.za Your Ref; A Thakor/4005095
CC: WEBBER WENTZEL
Email: asmita.thakor@webberwentzel.com
cC: Mr. R Baloyi (State Attorney) on behalf of the

3d — 6'h Respondents
Email: Ronbaloyi@justice.gov.za

RE: CALATA AND OTHERS//GOVERNMENT OF RSA AND OTHERS (HIGH COURT OF
SOUTH AFRICA GAUTENG DIVISION PRETORIA CASE NO: 2025/5245)

) We act on behalf of the First and Second Respondents in regard to the

aforementioned application brought by your clients.

2, You will recall that at the Judicial Case Management Meeting before
Honourable Potteril J, parties agreed that the Respondents will deliver their
Answering Affidavits on or before 16 February 2026; and the Applicants will
deliver their Replying Affidavit on or before 18 March 2026.

3 We are endeavoring to comply with the time period agreed fo, however,

it is unlikely that we will be able to comply with and wish to record

TP m
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following:




2
3.1.The answering affidavit is af an advanced stage and it requires the

President’s consideration and aftention. That can only occur in a weeks'

fime.

3.2.The reasons are that the President is engaged in SONA this week, SONA
debates next week, the budget debate and attending the AU in Ethiopia

next week.

3.3.In the circumstances, we will endeavour to file our clients’ answering
affidavit in a weeks' fime. We hereby kindly request indulgence to file our

clients' answering affidavit on or before 24th February 2026.

4.  We will seek condonation for the late fiing and explain the above stated
as the reasons for the late filing.

5. We urgently await to hear from you as to whether you are agreeable to
our clients’ answering affidavit being filed, as envisaged, by 24th February
2026.

Your swift reply will be appreciated.

Yours sincerely,

MR RJ(JOSEPH) SEBELEMETSA
FOR THE STATE ATTORNEY (PRETORIA)
“r
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