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1. Khulumani Galela Reparations Movement: Standing

The following comprises the opening statement of Khulumani Galela Reparations Movement
to the TRC Cases Commission of Inquiry. This document was prepared by KGRM for
presentation to the Commission by KGRM representatives national organizer Nomarussia
Bonase, and national secretary Judy Ann Seidman.

Khulumani Galela Reparations Movement is a civil society organisation whose membership
consists of victims, survivors, veterans, families and descendants of victims of gross human
rights violations committed from a political motive to preserve and uphold the crime against
humanity called apartheid.

Khulumani Galela Reparations Movement is formed to raise awareness of the historic and
on-going impact of apartheid human rights violations; to record experiences of violations,
to monitor provision (or lack of provision) of redress, reparation and justice; to record and
protest revictimisation where these have not been provided; and to mobilise to demand
restitution for all who suffered from these violations. KGRM’s Constitution® states that:

The core objective of the Khulumani Galela Reparations Movement is to mobilise
members, South African communities and civil society organisations to demand
redress, reparation, justice, and the restitution for all those in South Africa who
suffered from the crime against humanity called apartheid. Khulumani Galela aims,
in achieving these, to bring peace, to unite and build our nation, and to restore the
human dignity of all of our people.

The KGRM constitution demands that:

Redress, reparation, justice and restitution be provided by the current South African
government, noting that the post-apartheid government assumed responsibility for
repairing the historic damage done through apartheid human rights abuses and
violations. This commitment to reparation and redress is embedded in South Africa’s
Constitution; in the Promotion of National Unity and Reconciliation Act 34 of 1995, in
forming the Truth and Reconciliation Commission (the TRC). In providing amnesty
for perpetrators of apartheid gross human rights violations through the TRC process
and in years following, the government assumed the legal obligation of providing
redress and reparation for victims. After the closure of the TRC, however, the SA
government subsequently failed to provide adequate redress, reparation, justice and
restitution.

KGRM is a direct descendant of community-based “Khulumani support groups” formed from
the launch of the TRC in 1996, to support and assist victims and survivors giving statements
to the TRC; these community groups came together in 2000 to register the NPO named
Khulumani Support Group (KSG); twenty years later individuals and communities previously
organized within KSG reconstituted under the name Khulumani Galela Campaign, currently

1 KGRM draft Constitution, adopted March 2025 by national meeting of representatives of 5 provinces and
national KGRM leaders; at time of submission KGRM is in process of filing as NPO with South African
Department of Social Welfare.



registering as the NPO Khulumani Galela Reparations Movement. Thus, KGRM members
and officials incorporate organizational, institutional, and political memory and experience
from three decades of representing victims and survivors in addressing TRC and post-TRC
events and actions.

Since 2022, over 10 000 active Khulumani Galela members have been recorded on events
registers in over five provinces.

KGRM is currently in the process of registering as an NPO with the Department of Welfare.

The standing of KGRM in the Commission as an interested party is therefore based upon:

e The individual members of KGRM who are victims, survivors, families and
descendants of victims who fall under the definition of victims of apartheid era gross
human rights violations as defined in the TRC Act; and st

e The organisational applicant, the Khulumani Galela Reparations Movement, acting in
the public interest

2. Relevance of KGRM’s submission to COIl Terms of Reference
2.1 The Proclamation of the President states that the Commission is appointed:

...to investigate matters of public and national interest concerning allegations
regarding efforts or attempts having been made to stop the investigation or
prosecution of Truth and Reconciliation Commission (“TRC”) cases.

Khulumani Galela members are a core stakeholder in these issues, and represent a
significant sector of public and national interest on issues of redress, repartions and justice.
We affirm that the Commission’s TOR speak directly to our members’ experiences and
concerns; our members welcome this COIl as long overdue.

2.2 The Commission’s TOR directs inquiry to focus on the period since 2003, and defines
the scope as investigating: “1.1 ...attempts were made to influence or pressure members of
the South African Police Service or the National istiProsecuting Authority” to stop
investigating or prosecuting TRC cases; “1.2 whether any members of the South African
Police Service or the National Prosecuting istrAuthority improperly colluded” with such
attempts to influence or pressure them; and “1.3 whether any action should be taken by
any Organ of State” against persons found to have either attempted to improperly

influence or pressure SAPS or the NPA, or members of SAPS or the NPA succumbing to or
colluding attempts to influence or pressure such members to stop investigating or
prosecuting TRC cases.

The Report of Adv Dumisa Ntsebenza for the NPA on TRC prosecutions in March 2024
(https://iol.co.za/news/south-africa/2024-02-21-justice-denied-adv-dumisa-ntsebezas-
report-exposes-npas-failure-to-prosecute-apartheid-crimes-calls-for-independent-inquiry/)
states that “...146 The Calata affidavit . . . filed before the Zondo Commission, names 16



https://iol.co.za/news/south-africa/2024-02-21-justice-denied-adv-dumisa-ntsebezas-report-exposes-npas-failure-to-prosecute-apartheid-crimes-calls-for-independent-inquiry/
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prominent political individuals and officials who held positions between 2003 to 2017 in the
Office of President, the Ministry of Justice, the Ministry of Safety and Security, the SAPS, the
DSO, the NIA, the Ministry of Defence and the NPA.65”. The Ntsebenza report calls for a
Commission of Inquiry that will “150.9.1 .... take into consideration the multiple state
entities involved, including the executive, the SAPS, South African intelligence agencies
and politically exposed (connected) persons (PEPs) and specifically the 16 individuals
named in the Calata affidavit filed before the Zondo Commission.” (emphasis added).

KGRM asserts that exclusion of numerous victims, survivors and veterans from TRC and
post-TRC processes by actions of the multiple state entities and persons, as well as civil
servants and officials operating under their direction, has critical relevance to the TRC
Cases COI.

2.3 The final aspect of the Commission’s TOR is “to inquire into, make findings, report on
and make recommendations” concerning “1.4... whether, in terms of the law and fairness,
the payment of any amount in constitutional damages to any person is appropriate.”

As victims, survivors, family members, descendants and activists who have been directly
affected by the TRC and post-TRC outcomes (both those with access to the TRC and those
denied access and or recognition), KGRM members have a direct interest in whether
constitutional damages can and should be provided to persons who suffered from gross
human right violations as a function of apartheid as a crime against humanity.

Further more, victims, survivors, family members, descendants and activists have been re-
victimized over the past two decades by our government’s stalling, sidelining, and denying
justice, redress and reparation to apartheid victims promised by our constitution for a
guarter of a century; and thus a direct interest in whether “the payment of any amount of
constitutional damages to any person is appropriate”.

When victims and survivors have called upon government to rectify the “unfinished
business of the TRC”, we have disrespected, slandered, and defamed; suffered from
imposed conditions that threaten life and health; and suffered physical and mental harm for
exercising our right to protest. Over the past three years of protest action, eight of our
stalwarts have died under these harrowing conditions.

We understand that the Gauteng High Court has determined to separately rule on specific
Constitutional Damages claims raised in Calata and others. This does not alter the TOR for
the Commission in interrogating, and determining, whether Constitutional Damages claims
relating to the broader range of “unfinished TRC business” are appropriate.

KGRM offers to give evidence (both documentary and testimony) on the reasons and
validity for victims’ claims for Constitutional Damages resulting from government’s
systematic denial of constitutional commitments to justice, reparation redress, and human
dignity; and from re-victiminsation of persons seeking remedies for these denials.

3. Overview of KGRM submission to COI

3.1 Khulumani Galela Reparations Movement (KGRM) supports, and welcomes, the



establishment of the TRC Cases Commission of Inquiry to investigate alleged blocking of
investigation and prosecution of TRC cases; indeed, our members feel this is long overdue.

3.2 We fully endorse the evidence presented by Calata and others of deliberate and
intentional political interference to block investigation and prosecutions of perpetrators of
TRC cases, constitutes “the fundamental betrayal committed by the post-apartheid state
against families and victims connected to apartheid-era crimes” (Affidavit of Lukhanya
Calata and others, page 11 of 249).

A number of our members have personal experience of delays and frustrations incurred as
victims in “TRC cases”. Our members offer to provide personal testimony on events where
further evidence would be useful; we suggest that we discuss this with the evidence leaders
as necessary.

3.3 As well as support for positions and evidence presented in Calata and others , KGRM
offers to provide the Commission with information and concerns about the broader context
and content about post-2003 political interference with TRC cases.

We have compiled extensive evidence (as research, documentary records, and witness
testimony) that demonstrates that Government’s 2003 decision to delay and ultimately
block investigation and prosecution of TRC cases was not an isolated decision, but rather
formed a key pillar in a broader strategy promoted with intent to delay, deny and ultimately
block the broad range of TRC outcomes. As well as stalling the TRC cases, this strategy
aimed, inter alia, to:

e halt further statements of victims’ experiences of human rights violations under
apartheid (“truth-telling”) following the closure of the TRC Victims’ hearings, thus
blocking victims’ exposure and identification of gross human rights violations and
perpetrators thereof; and consequently allowing perpetrators to avoid applying for
amnesty and admitting their crimes;

e limit and stop the provision of redress and reparation, a move which discouraged
victims from seeking to tell stories publicly, and thus from exposing gross human
rights violations and perpetrators;

e block implementation of a range of proposals by the TRC, civil society, and victims’
organisations, aimed at ensuring government had resources and capacity to provide
redress and reparation to all persons who qualified as victims in terms of the
Promotion of National Unity and Reconciliation Act.

We note that other stakeholders before this Commission have pointed to the broader
context of political interference. Calata and others record (493) that in March 2021 former
TRC commissioners, together with 18 civil society organisations, called on President
Ramaphosa to establish a commission of inquiry (see copy of this letter dated 25 March
2021 annex FA74 in Calata and others). The former commissioners point out that political
interference cut across multiple government departments and that:

It is accordingly not sufficient for there to be separate internal or departmental
inquiries by the different institutions. Such inquiries will not be able to deliver the full
history of the interference as it unfolded over time [and] over multiple entities.
Moreover, such inquiries will not be able to compel the production of testimony and



evidence from other departments. In any event, there appears to be considerable
resistance to carrying out meaningful investigations at these levels....

The Ntsebensa Inquiry report (publicly released Feb 2024) recommended that a proposed
Commission of Inquiry should not be limited to the NPA and SAPS and political pressure and
influence thereon:

518.4 A commission of inquiry must be established to investigate the extent and
rationale behind the political interference and should look into the roles of multiple
state entities as well implicated individuals. (emphasis GddEd);SEEfg'7

Twenty years of research and analysis point to the post-2003 government putting into place
regulations and processes intended to block TRC outcomes. Government departments and
structures (including the NPA and SAPS, but also the TRC Unit and other bodies within the
Department of Justice) implemented numerous administrative regulations introduced after
2003, which independent legal opinion considers fail to comply with the Constitution and
the Promotion of National Unity and Reconciliation Act (the TRC Act). Departmental
officials further imposed narrow interpretations of these regulations, and resisted efforts to
challenge their legality, and compliance with laws such as the Promotion of Administration
of Justice Act.

KGRM offers to provide evidence to the COI of this expanded context, content, and practice
of political intervention, in the form of research, analysis, records and personal experience

3.4 Finally, as indicated above, KGRM proposes to testify to the Commission on the
appropriateness and applicability of Constitutional Damages for victims, survivors, veterans
and descendants who qualify in terms of definitions in the TRC Act. This testimony goes
well beyond the plea for specific constitutional damages contained in Calata and others.
KGRM’s testimony, from victims and survivors, families and communities across South
Africa, demonstrates that the state has repeatedly failed and indeed refused to carry out
firm commitments made in the Constitution, the TRC Act, and numerous other statements
and agreements that formed our post-apartheid social compact. KGRM evidence
encompasses the historic and ongoing harm to individuals, families and communities,
caused by the state withholding resources and capacity to enable people to rebuild lives
damaged and destroyed by apartheid crimes; by the on-going denial of human dignity and
basic rights to life and well-being to apartheid’s victims; and by denying accountability,
justice and truth- telling that was guaranteed by our Constitution and the TRC.



4. Detailed content of KGRM submission on the broader context that enables
government post-2003 suppression of TRC cases

This section looks at the sources and evidence KGRM offers to provide to the Commission
on the scope, context and actions that led to what has been labeled the “unfinished
business of the TRC”, and more recently, is called “the failed outcomes” of the TRC.

4.1 Scope of the post-TRC suppression

The TRC Report Vol 5 Ch. 6, Findings and Conclusions (p 222, 70.1-70.6) found that the
security forces of the apartheid state committed a host of gross violations of human rights,
including:

e extra-judicial killings in the form of state-planned and executed assassinations,
killings following abduction and interrogation, ambushes and entrapment killings;

e the desecration and mutilation of body parts;ists

e kidnappings and disappearances;sts:

e torture, severe ill treatment, abuse and harassment;iste:

e destruction of homes or offices through arson, bombings or sabotage;

e manipulation of social divisions to turn one group against another, resulting, at
times, in violent clashes; and

e establishment and provision of support to offensive paramilitary units or hit squads
for deployment internally against opponents of the government.

Tens of thousands of anti-apartheid activists were detained without charge or trial.
Thousands of political activists were tried, convicted and imprisoned. According to South
African History Online some 1,301 political prisoners served time on Robben Island. The
total number of political prisoners held at all prisons runs into several thousands.

Yet government statistics as recent as 2024 state that the number of persons identified as
victims by the TRC when it closed down on 30 November 2001 was 22 045 people. This
compares to records of victims’ organisations, who record over a hundred thousand persons
who appear to qualify as victims in terms of the TRC Act.

4.2 Setting the scene for Political interference in TRC outcomes post 2003

Increasingly, research on South Africa’s transitional justice path between 1990 and 2025
indicates that the earliest manifestations of post-apartheid government efforts to block
core TRC outcomes and recommendations (including follow-up on TRC outcomes, limiting
reparations measures, and shutting down truth-telling and victim statements) were rooted
in the negotiated settlement of the early 1990s. Compromises discussed and apparently
reached during the negotiations to end apartheid resurfaced during the TRC’s functioning,
as government faced pressure from old regime actors to discuss and reverse outcomes of
the TRC, replacing these with processes more beneficial to perpetrators and others who
benefited from apartheid. After the closure of the TRC, government appears to have
adjusted TRC outcomes in response to these pressures. Instead of implementing TRC
directives around amnesty and recommendations for redress and reparation, government
introduced a series of regulations and administrative processes that served to bypass and



supplant core TRC determinations and recommendations.

The 2005 KGRM research report entitled “South Africa’s unfinished business of reparation
for apartheid violations: policy, legislation, statements, actions and status 1996 — 2024/5”
(see appendix 1) describes the following steps:

¢ South Africa’s Truth and Reconciliation Commission (TRC) resulted from a
negotiated compromise, as part of the handover from the apartheid regime to the
democratic government. This negotiated wording was at times unclear and
understood differently by parties to the settlement, making the TRC’s enabling
legislation vulnerable — and frequently subject — to different and sometimes
contradictory interpretations. st

¢ This opened the way for persons unhappy with government’s publicly proclaimed
intentions, obligations and commitments to pressure government to step back from

Rl

e Limitations and structural and process problems within the TRC itself hampered
outcomes. These included: insufficient outreach to victims and survivors; limited
definitions of who qualified for reparation; lack of investigative capacity to prove or
disprove victims' and survivors' claims, linked to a misplaced reliance on the
truthfulness of perpetrators seeking amnesty, that was presumed would provide
adequate proof of gross human rights violations; and the decision to limit victim
down in October 1998, amnesty hearings were extended until 2001, two years after
closure of the Victims’ hearings.

¢ From early 1998 — half-way through the TRC process — government instructed the
TRC to compile a “closed list” of confirmed victims (ie. persons recognized by TRC
committees in terms of available evidence as “victims”). This was initially presented
as a mechanism needed to assist administration of processing and rolling out interim

[l

¢ In 2003, after the TRC closed, government replaced the recommendations with its
own suggestion. The TRC’s final report called for ‘inclusive and adequate
reparations’, and that these should not be limited to persons on the “closed list”.
Instead, government proposed, and passed, regulations that severely limited
reparation payments and benefits compared to the TRC recommendations, and

restricted payment of these to only those on the “closed list”. 5!

e Government's implementation of these post-TRC decisions resulted in a reparation
roll-out of minimal benefits (which were widely viewed as neither inclusive nor
adequate) to a fraction of those who should qualify under the enabling legislation.

i L
\SEP!

In a parallel and linked process to the regulations limiting reparation, Government
introduced a number of measures that served to block further investigation and prosecution
of perpetrators in TRC cases from 2003 onwards. Convincing evidence of this is presented in



Calata and others. An assessment of the context and content of these post-TRC government
measures shows these processes often followed the same patterns: these measures were
introduced and promoted by the same key figures; initiated in talks between 1998 and 2003
between high-ranking officials of the apartheid regime and senior leaders of the post-
apartheid government; proposed as post-TRC regulations and processes by government at
one event (President Thabo Mbeki’s 15 April 2003 speech to Parliament); and then
implemented from 2003 over an extended time-frame of decades. Across different
departments, and over decades, these measures used similar or identical strategies and
tactics to effectively stall and ultimately deny implementation TRC recommendations and
determinations.

4.2.1 Discussions between old order generals and senior politicians, and senior members
of the post -1994 democratic government, calling for replacing core TRC recommendations
and outcomes

It appears common cause that a series of meetings were held between 1998 and 2003
between old regime generals and officials, and senior leaders of the post 1994 government,
seeking to find a way forward on a range of matters linked to TRC deliberations. Despite
broad acknowledgement that these meetings occurred, different parties’ statements before
the COl disagree on the status of the discussions, on what was discussed, and what was
agreed.

Calata and others cite journalists interviews with old regime officials that portray these as
formal meetings that produced agreed proposals for government action. Thus journalist
Michael Schmidt writes in his book “Death Flight” that during an interview with in
Hartbeespoort with Major-General Dirk Marais, former Deputy Chief of the Army and the
Convenor of the SADF Contact Bureau --

386 .. Marais showed him an unsigned handwritten letter he [Marais] prepared for
the signature of the former Chiefs of the SADF in early 2004.... addressed to Deputy
President Zuma. [This letter] recalled the initiation of the series of secret, high-level
talks between the government and former SADF Generals.... The letter states:

“A process of communicating between the ANC initially and the government lately
with the former chiefs of the SA Defence Force was initiated by the Deputy
President of South Africa Mr T. Mbeki when he approached General C.L. Viljoen in
197 (sic). General Viljoen after consultation with the former Chiefs of the Defence
Force within the structure of the SADF Contact Bureau conveyed our preparedness
to communicate with Mr Mbeki in his capacity as Deputy President and President
of the NEC of the ANC.

A convenor, Mr J Kogl, apparently empowered by Mr Mbeki, arranged for a
meeting at his house in Johannesburg. That meeting was in the form of discussions
followed by a dinner hosted by Mr Kogl. It was attended by Mr Mbeki and various
of his ministers as well as the Premier of Mpumalanga Mr M. Phosa, [leader of an
ANC lobby arguing that its members be protected from prosecution], and by us the
former Chiefs of the SADF.

There was enthusiastic agreement that the commenced communication should be
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continued and that more meetings should follow. ...

Many deliberations followed and mutual agreements were reached. When Mr
Mbeki could not attend, he authorised somebody, usually a minister, and later on
when he became president in 1999, you [Deputy President Jacob Zuma]
represented him.

In execution of mutual decisions, much effort was put in by the Contact Bureau and
some of your ministers to prepare papers and submissions for acceptance by the
Deputy President and later on the President........

In similar fashion, we the former Chiefs of the SADF as members of the forum were
flown to Cape Town for discussions with Ministers Maduna and Nqgakula and
thereafter with you on 17 February 2003.”

Calata and others also cite jounalist Bubenzer that:

389...Geldenhuys and Kogl advised him that by the end of 2002, the consulting
parties had agreed on a detailed proposal for the enactment of a legal mechanism
which amounted to a new amnesty. ...

This evidence further contends that proposals emanating from these meetings were
presented to President Thabo Mbeki prior to his landmark speech to Parliament on 15 April
2003.

In contrast, Mbeki concurs that such encounters did occur, but he denies they were
structured or intended to address TRC related matters. In Mbeki and Mabanda, Application
to Intervene (Case No 5245/25, High Court of South Africa Gauteng Division, Pretoria) Mbeki
states:

28.2.1 | must say immediately that the discussions which included Mr Jiirgen Kogl
and various Afrikaners had absolutely nothing to do with “questions of criminal
liability arising from the past.” They were solely and exclusively about the
various demands made by some Afrikaners about such matters as a ‘volkstaat’
and ‘the right to self-determintions”....

Mbeki later acknowledges in the same document that:

42. Some time while the TRC was continuing its work, a group of former senior
officers of the SAP and the SADF, including Generals, requested a meeting with the
ANC concerning matters relevant to the TRC. |, together with some members of the
ANC Committee tasked to deal with the TRC, met these former SAP and SADF
officers.

Mbeki states (point 42.1 ff) that these discussions discussed how members of the SAP and
SADF should approach the TRC on the issue of amnesty.

According to the Mbeki and Mabandla application (28.9), these interactions with apartheid
generals during the TRC process resulted in the apartheid officials proposing draft legislation
to provide blanket amnesty for all sides. Mbeki writes:
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28.9 By late 2002, when | was the President, the proposal and draft legislation had
been finalized and was presented to Parliament for enactment. However, |
rejected the legislation when it was presented to me for approval.

A report by Amnesty International and Human Rights Watch published in February, 2003,
also appears to confirm that there were extensive negotiations, and proposed agreements,
on amnesty between senior apartheid officials and ANC leaders during this period; and that
this was public knowledge “since at least 1999”. The report states:

Indeed, the former head of the South African Defence Force (SADF), Gen. Jannie
Geldenhuys, has indicated that an agreement has been reached with the ANC on a
form of extended amnesty for members of the previous government’s armed forces.
Such a deal has been publicly mooted since at least 1999, when President Mbeki
stated to parliament that the issue of SADF members who had not applied to the TRC
had to be dealt with, and that a further amnesty should be extended to cover political
violence in KwaZulu-Natal that took place after the “cut-off date” for acts which the
TRC could consider (originally December 6, 1993; later extended to May 10, 1994).2

While the COIl has been established to interrogate differences and contradictions between
accounts, it appears common cause that there were meetings held between Mbeki and
“various Afrikaners” in the late 1990s; and further that by late 2002 a proposal for blanket
amnesty was developed and presented to government for approval. The public record
confirms that President Mbeki rejected this proposal in his speech on 15 April 2003 (see
below section b). Again there are differing understandings of the measures he subsequently
proposed instead of a blanket amnesty.

4.2.2 Speech by President Thabo Mbeki to Parliament on 15 April 2003: STATEMENT BY
PRESIDENT THABO MBEKI TO THE NATIONAL HOUSES OF PARLIAMENT AND THE NATION,
ON THE OCCASION OF THE TABLING OF THE REPORT OF THE TRUTH AND RECONCILIATION
COMMISSION: CAPE TOWN, APRIL 15, 2003 (see Appendix 1)

On 15 April 2003 President Thabo Mbeki gave a speech to Parliament “on the occasion of
Tabling the Report of the TRC”. The speech acknowledged receipt of the TRC Final Report,
closed down the TRC, and put before Parliament the government’s proposed way forward
for post-TRC implementation. Mbeki’s 15 April speech proposes that Parliament adopt a
framework and way forward that replaces numerous TRC recommendations and decisions.

KGRM submits that those measures introduced in Mbeki’s 15 April speech in contradiction
to TRC recommendations and determinations enabled subsequent political interference in
post-TRC outcomes and implementation.

4.2.2.1 Mbeki proposals for post-TRC handling of “TRC Cases”: Calata and others extensively
cites (124 ff) the sections of Mbeki’s speech that proposes mechanisms for handling the TRC

2 Report by Amnesty International and Human Rights Watch, Feb 2003
https://www.amnesty.org/en/documents/afr53/001/2003/en/
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cases post 2003. Mbeki rejects a blanket amnesty, stating that “Government is of the firm
conviction that we cannot resolve this matter by setting up yet another amnesty process,
which in effect would mean suspending constitutional rights of those who were at the
receiving end of gross human right violations.” He insists this must be delegated to “... the
National Directorate of Public Prosecutions, for it to pursue any cases that, as is normal
practice, it believes deserve prosecution and can be prosecuted.” At the same time,
however, he proposes that the “National Directorate of Public Prosecutions, working with
our intelligence agencies, will leave its doors open for those who are prepared to divulge
information at their disposal and to co-operate in unearthing the truth, for them to enter
into arrangements that are standard in the normal execution of justice, and which are
accommodated in our legislation.” He concludes that “Relevant Departments are examining
the practical modalities of dealing with this matter; and they will also establish whether
specific legislation is required in this regard.”

These guidelines and procedures developed by “relevant departments” to handle future
TRC cases were implemented years later, with approval by an inter-ministerial Task Team.
The result, Calata and others maintain, was the creation of an administrative structure
which effectively prevented NDPP investigation and prosecution of TRC cases for over a
decade, ensuring that perpetrators would not be held accountable for their crimes. In other
words, the guidelines and departmental structures effectively carried out the core
agreement of the talks between old regime and new government offices.

4.2.2.2 The “broader shutdown” of TRC recommendations and directives: KGRM submits
that the extract cited in Calata and others is part of a much longer speech, which contain a
range of proposals substituted by the Presidency, that when approved by Parliament as
regulations for post-TRC implementation would contradict, sideline, and displace TRC final
recommendations (full speech is attached as appendix 2).

On reparations: Besides the process for the TRC cases, Mbeki’s speech of 15 April 2025
proposed:

e the government should imposed the so-called “closed list” policy, that ruled that only
persons who appeared before the TRC, and were recognised as victims by the TRC,
could recieve reparations. President Mbeki said: “The TRC has reported that about 22
000 individuals or surviving families appeared before the Commission. ... With regard
to final reparations, government will provide a once-off grant of R30 000 to those
individuals or survivors designated by the TRC. This is over and above other material
commitments that we have already mentioned.” For TRC victims, this proposal
effectively barred any persons who had not given statements to the TRC for any reason
from accessing state reparation for victims. That was duely regulated, and remains in
place today, over two decades later. In presenting this proposal, Mbeki does not
mention that the TRC final report explicitly stated that:

31 .... Anxious not to burden government with this problem in the future, the
Commission adopted a ‘closed list’ policy which may no longer be appropriate.
‘»i((TRC Final Report Vol 6, p 604 )it

36 ... Effectively this (closed list policy) limited the payment of reparation only to
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those victims who made statements to the Commission beforeistri15 December
1997. In the period between December 1997 and January 2002, victims’ groups
confirmed to the Commission that they had collected more than 8000
statements from victims who, for a variety of reasons, were unable to access the
Commission. The consequence of ignoring this group of people has potentially

dangerous implications for South Africa... ste!

37 The Commiission is of the view that the ‘closed list’ policy should be reviewed
by government, in order to ensure justice and equity. It needs to be noted that,
in many other countries which have gone through similar processes, victims
have been able to access reparation many years after the truth commission
process has been completed. (TRC Final Report Vol 6, p 732)

e Mbeki’s proposals cut back the financial reparations to be paid to those on the closed
listed to a once-off grant of R30 000 (less than a fifth of that recommended by the
TRC).

“With regard to final reparations, government will provide a once-off grant of R30 000
to those individuals or survivors designated by the TRC. This is over and above other
material commitments that we have already mentioned.”

e Despite TRC recommendations that international corporations who had benefitted
from and supported apartheid should provide compensation to those who were
victims of apartheid human rights violation, Mbeki asserted: “In the recent past, the
issue of litigation and civil suits against corporations that benefited from the
apartheid system has sharply arisen. In this regard, we wish to reiterate that the
South African Government is not and will not be party to such litigation.”

Mbeki further flatly rejected the TRC’'s recommendation of imposing a “wealth tax” on
national corporations to ensure sufficient funds for reparation and redress.

Moreover, Mbeki’s speech set the tone for aggressive responses by civil servants to
persons claiming to be victims and survivors. The 15 April speech praised the “selfless
heroism and attachment to principle and morality, the assertion of the nobility of the
human spirit” of those who suffered and sacrificed in the liberation struggle, and suggests
such heroism “would be demeaned, denied and degraded by any suggestion that these
heroes and heroines are but mere ‘victims’, who must receive a cash reward for being
simply and deeply human.”

4.2.3 Parliament adopts Mbeki proposals
In June, 2003, an Ad Hoc Committee of Parliament was formed to consider government’s

response to the TRC final report and recommendations. Civil society and victims
organisations protested at the rushed parliamentary process, and the lack of stakeholder
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input to the this by victims and survivors. An examination of the public record of the Ad Hoc
Committee’s deliberations® concludes:

...Parliament did not rigorously engage with the checks and balances set out in the
TRC Act as well as the Rules of the Houses of Parliament, aimed at preventing the
miscarriage of justice...Those checks and balances included the formation of the Ad
Hoc Joint Committee on Reparations (along with its subcommittee) that was meant to
actively scrutinise the President’s proposals against the original recommendations and
the interests of civil society... Reading the minutes of the Ad Hoc Committee's
meeting, tells us that they reviewed and considered only those recommendations put
forward by the President with no acknowledgement of the hard work carried out by
the TRC to arrive at the recommendations they set out.

Additionally, the Ad Hoc Committee was meant to consider the submissions of the
public.

The Ad Hoc Committee first met on the 3rd of June 2003; at their next meeting on 12
June the Co-Chairpersons of the Ad Hoc Committee on Reparations released a press
statement inviting public comments on reparations that would need to be submitted
by 19 June 2003.

The final report of the Committee was put forward to Parliament and approved along with
the measures to enable the President to make regulations to that effect without extensive
discussion, in a single brief sitting of Parliament, on 24 June 2003. (See appendix 4,
recommendations of Report of the Ad Hoc Joint Committee to Parliament)

4.2.4 Regulations to roll-out of post-TRC processes

The proposals from government and adopted by Parliament on 24 June 2025 were then
incorporated into regulations governing the roll-out of post-TRC reparations and justice
processes. These have been enforced to this date (2025).

Following adoption by Parliament, relevant departments and government structures were
tasked with developing, and gazetting, regulations to implement administrative measures.
These are now perceived by victims and survivors as the government actions that blocked,
stalled, and denied, outcomes of the TRC.

4.2.4.1 TRC Cases: new prosecution regulations for TRC cases

Calata and others note: “Following Mbeki’s speech, those wielding power and influence
wasted little time in closing down the TRC Cases.” Calata and others state (page 72):

139 It is notable that the SAPS regarded the TRC cases as a political issue. It is also
noteworthy that the only state entities authorised to conduct official criminal

3 See material review on the PMG website: Parliamentary Monitoring Group. 2003. Ad Hoc Committee on
Reparations Sub-Committee: Consideration of Public Submission & Finalisation of Sub-Committee Report.
Available: https://pmg.org.za/committee-meeting/2625/
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investigations in South Africa both refused to touch the TRC cases. It is highly unlikely
that their decisions were spontaneous or mere coincidences. It is apparent that by
May 2003 both the SAPS and the NPA were reluctant to take on the TRC cases, and

140 The fact that the NPA was told to contact the President reflected that the question
of investigating the TRC cases was now a purely political one, and a sensitive one at
that. It appeared that only the head of state could make that decision, regardless
of what the law and Constitution said about investigative authority. ists(emphasis
added)

Calata and others describe in detail government measures to put into place administrative
regulations and processes to manage TRC Cases. These appear to often run counter both
the intent and the legal framework of the Constitution, the Promotion of National Unity and
Reconciliation, and legal and moral obligations and commitments of government
institutions and actors.

The effects of these processes are telling:

While 5,392 amnesty applications were rejected, few of these individuals were later
prosecuted. Several high-level former police officials were convicted for the 1989
attempted murder of Reverend Frank Chikane, while former Defense Minister
Magnus Malan and 19 affiliates were acquitted.... Thousands of other rejected
applicants remained untouched. A new National Prosecution Policy enacted in
December 2005 gave the National Director of Public Prosecutions wide discretion
not to prosecute. In December 2008, however, the High Court in Pretoria struck
down this law, allowing prosecutions to continue ....*4

Calata and others cite (161 — 16) the first ATT Report [Amnesty Task Team, an inter-
departmental task team established to oversee investigation and prosecution of TRC cases]
(circa 2004, classified secret but disclosed in Macadam’s affidavit, annexed to Calata and
others), which gives some indication of how these structures operated:

163 Perhaps most revealing was the [Heads of Departments] Forum’s instruction to
the ATT to explore ways in which private prosecution and civil litigation could be
eliminated where the NDPP decides not to prosecute, including the possibility of
fresh legislation to achieve this end. This exposes the intent to come up with a means
to guarantee maximum impunity for apartheid-era perpetrators.

4.2.4.2 The broader “shut down” of TRC recommendations

After 2003, key structures and personnel in the post-apartheid government took decisive
action to prevent post-TRC efforts of victims who had been unable to access the TRC, or
whose statements were not confirmed by the TRC, to place their evidence in the public
domain, or before the courts.

4 From: https://www.law.cornell.edu/wex/south_african_truth_commissionis!
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Regulations embedding the closed list were gazetted in November, 2004. These regulations
formalized the “policy” that government would provide no mechanisms in the post-TRC
period by which victims could record apartheid era gross human rights violations not
previous recognized by the TRC. These regulations provide no appeals process for persons
who gave statements to the TRC, but who were for any reason not recorded on list of
recognized victims; including persons whose names were dropped from the list by
administrative error; or who were denied victim status because of the TRC did not have
capacity to investigate or prove victim claims (this is in apparent violation of the Promotion
of Administrative Justice Act). There is also no appeal process for rape victims whose
statements to the TRC were ruled inadmissable on the grounds that rape was a “personally-
motivated” crime with no provable political motive (and thus did not qualify the person to
TRC victim status).

Regulations providing once-off, final reparations of R30 000 per victim, provided only to
those persons on closed list, were also passed in November 2004. As of last year (21 years
later), the TRC Unit of the DOJ reports that it has paid out the R30 000 to all those on the
TRC list that the government was able to trace — about 18 000 in total (government figures
vary about the total number of paid recipients).

The Department of Justice was tasked with developing regulations to provide “non-
financial” benefits to victims on the closed, notably for housing, education, and medical
support, as well as for “community rehabilitation”. The DOJ stated it would develop
regulations for these “non-financial” benefits in consultation with relevant departments.

e The regulations covering education benefits (for victims and dependents) were only
gazetted in 2013, and roll-out began in 2015, twelve years after the adoption of the
proposals by government. A DOJ&CD report to Parliament in 2024 states that between
2015 and 2024 Government has provided basic education support for 10 914
applications; and higher education support for 1 896 applications. The actual number of
people who benefited is however not known as each beneficiary must submit a
separate applications for each year. It is thus likely that only a small minority of
survivors (and their dependents) have benefited from this form of reparation.

e Regulations for exhumations and symbolic reburials were gazetted in 2010. By 2024,
government had spent just under R5 million on 180 exhumations and reburials.

e No regulations for medical benefits have been gazetted as of 2025; so no victims have
been provided with medical benefits as reparation.

e As of mid 2025, regulations for housing benefits are still being finalized; and no housing
benefits have been rolled out to TRC closed list victims to date.

e Asof mid 2025, several attempts at drafting regulations for community rehabilitation
programmes have been rejected by victims and civil society organisation; the latest
draft is said to be near completion. To date, no community rehabilitation programmes
have been rolled out.
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e Inline with President Mbeki’s proposals to Parliament, government has not put in place
a wealth tax to assist government to pay out reparations for apartheid crimes and
human rights violations.

Another example of blatant political interference by government officials and structures to
block efforts to hold those who profited from apartheid, is the letter entitled
“DECLARATION BY JUSTICE MINISTER PENUELL MADUNA ON APARTHEID LITIGATION IN THE
UNITED STATES” written by then Minister of Justice Penuell Maduna on 2003-07-11, to the
US District Judge set down to hear international litigation brought by Khulumani Support
Group and others representing victims of apartheid, seeking compensation from
international/transnational companies that profited from, and propped up, the apartheid
regime. Minister Maduna states, in his capacity as Minister of Justice:

I make this declaration to set forth the South African government's ("the
government") view of various cases pending in the United States courts against
corporations that did business with and in South Africa during the apartheid period,
including those cases consolidated under the caption, In Re South African Apartheid
Litigation, MDL No. 1499 (S.D.N.Y.) and In Re Khulumani & others, CV 02 5952
(E.D.N.Y.) It is the government's submission that as these proceedings interfere with
a sovereign's efforts to address matters in which it has the predominant interest,
such proceedings should be dismissed.>

A common feature of these post-2003 regulations is that regulations were drafted and
gazetted by the Ministry of Justice; yet when objections were raised, the Minister and civil
servants reiterated that “only Presidency and/or Parliament” could consider reversing them.
DOJ&CD officials insisted that they were tasked with carrying out regulations, and had no
capacity to change those regulations. TRC Unit staff said the DOJ legal staff confirmed
“closed list” regulations were embedded in TRC Act (which was manifestly untrue); they said
this could only be changed by legal challenge to TRC Act and/or constitution. Civil servants
refused to cite legal sources for these legal opinion, to the extent of refusing to respond to
PAIA requests for written opinions. They referred queries to the Presidency and Parliament.
When appeals were made to the President, the Presidency announced that the Ministry of
Justice has been delegated to deal with these matters, and it should be taken up through
them. Redirection of organisations attempting to challenge regulations from one structure
to another consumed two decades.

Another repeated response from civil servants was to inform stakeholders that the current
process (of paying out reparations to persons on the closed list) must run its course before
“new” or unlisted cases would be considered.

The President’s Fund and expenditure on reparation: A further problematic administrative
process that has appears undercut TRC outcomes aimed to support victims, survivors and
their communities, emerges around the funds held in, and dispersed by, the President’s
Fund. The President’s Fund was established in 1998 in terms of section 42 of the Promotion
of National Unity and Reconciliation Act, ). Following the closure of the TRC, the President’s

5 “DECLARATION BY JUSTICE MINISTER PENUELL MADUNA ON APARTHEID LITIGATION IN THE UNITED
STATES”, written in 2003-07-11; source
https://www.gov.za/sites/default/files/gcis_document/201409/apartheid1.pdf
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Fund was also located within the DOJ & CD® (despite the TRC’s recommendation that the
President’s Fund should be either independent or under the Presidency, rather than falling
under departmental control).

SACT!J research on the President’s Fund conducted in 2023 — 2024 records significant
differences in reports about the numbers of people who recieved reparation grants, and in
the amounts that were paid out’. The research points out that the last ten President’s Fund
Annual reports (from 2013 to 2023) consistently cite that the total number of applicants
considered for Individual Reparations Grants under the closed list is 16 837 people, which
“...suggests that R504 720 000 has been paid from the Fund for this aspect of reparations”
(calculated as R30 000 per person x 16 837 beneficiaries). However, this is contradicted by
“... a statement by the DOJ & CD spokesperson Mr Phiri, in September 2023 confirmed that
the Fund’s expenditure on once-off individual grants to date is R497.7 million”.

The TRC Unit and the President’s Fund have repeatedly refused to make available to
researchers and civil society structures the names of people on the closed list, or those who
have received reparations.

The research notes that “...while the PFMA falls within the legal and governance framework
of the Fund, the Annual Reports state that the Fund does not fall within the ambit of the
PFMA... As such, the President’s Fund legislation does not require the reporting (by the
Fund) on performance against predetermined objectives. In other words, the President’s
Fund, unlike other government entities, does not set annual targets and indicators against
which the Auditor General can conduct an audit verifying whether the objectives and
indicators of each year have been met.”

Since 2007 the unspent amount has been invested by the Department of Justice in the PIC;
the amount remaining in the President’s Fund today (in 2025) totals over two billion rand.
Although the fund is audited annually by the Auditor General, the fund itself is not subject
to financial practices covering government DOJ&CD officials have over the years sought
ways to disperse the remaining funds, notably into proposed “community rehabilitation
projects”.

Organisations representing victims and transitional justice advocates today call for a full
government audit of the President’s Fund, and an explanation from the DOJ&CD and the
Presidency as to why money designated for reparations remains unspent after twenty years,
while victims and survivors are denied reparations and benefits that were the designated
purpose of the Fund.

4.2.4.3 KGRM evidence of the above interference: KGRM has extensive records of victim
and survivor testimony, research and public records detailing the failed and blocked roll-out
of TRC outcomes. These include records of victims’ interactions with government that
served to prevent witnesses’ from recording their stories, from gaining redress and
reparation, and from seeking justice and accountability from perpetrators.

We can also provide the Commission with 14 individual victim testimonies and opening

6 President’s Fund Annual Report,2012 — 2013 p.8, https://www.justice.gov.za/reportfiles/report_list.html
(accessed 25 May)
7 Op. Cit., Mackenzie-Gcilitshana and Kgantsi, research on President’s Fund, SACTJ, p.15
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arguments prepared in 2014 — 2016, for a KSG court case that would to oppose the
Government’s imposition of the Closed List. (Due to internal organizational issues within
KSG litigation has been indefinitely postponed; KGRM is considering reviving the case before
the courts; surviving witnesses with whom KGRM is still in contact are agreed that their
testimony should be placed before the Commission.)

5. The case for Constitutional damages

KGRM fully supports the case brought by Calata and others for constitutional damages for
victims where the government has repeatedly and consistently failed to undertake
constitutional obligations to investigate and prosecute TRC cases where amnesty was not
sought or granted. We endorse the founding Affidavit filed by Thembi Simelane in 2015,
which reads: “80.5 The prolonged delay and failure to investigate and prosecute demeans
South African society as a whole by betraying the constitutional compact made with victims
as enshrined in the epilogue of the Constitution of the Republic of South Africa Act 200 of
1993 (“the Interim Constitution”) and by undermining the purpose and spirit behind the TRC
amnesty process.”

Calata and others note that the damage resulting from wholesale blocked investigation and
prosecution of TRC Cases is only part of the damage done to victims:

23 There was a general expectation founded on the constitutional obligations of the post-
apartheid state that the state would prosecute perpetrators who were not amnestied
and provide victims with reparations. ...

27 However, the state reneged on both of its constitutional obligations in relation to the
post-TRC process. It failed to prosecute and has provided wholly inadequate
reparations. Its cruel and misguided “closed list policy” excluded many thousands of
victims from the benefits of reparations. R2 billion in the President’s Fund remains
unspent. Successive post-apartheid governments have destroyed the social compact

2B

KGRM arguments above highlight the egregious harm suffered from government’s broad
failure post 2003 to carry out the TRC’s recommendations to provide justice, redress and
reparation. As well as the denial of justice, this damage occurred, and is still ongoing, to
individuals, families and communities, through the parallel process of denying and limiting
reparations to persons who meet the TRC Act definition of victims; by revictimising these
persons in refusing to reopen the “closed list”, cutting down amounts provided to those
who were paid reparation; preventing access to seek relief from courts (both South African
and international); and in emotional and reputational damage done by publicly denouncing
persons seeking remedies as making unsustainable and fraudulent claims about their victim
status.

5.1 Legal grounds for Constitutional damages
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5.1.1 The Constitutional obligation of reparation: South Africa’s Interim Constitution, in

force from 1994- 1996, concluded with a section entitled National Unity and Reconciliation.

This states, in part:

This Constitution provides a historic bridge between the past of a deeply divided

society characterised by strife, conflict, untold suffering and injustice, and a future
founded on the recognition of human rights, democracy and peaceful co-existence
and development opportunities for all South Africans.

....there is a need for understanding but not for vengeance, a need for reparation but
not for retaliation, a need for ubuntu but not for victimisation.®

Under the same sub-heading “National Unity and Reconciliation” the South Africa
Constitution of 1996 affirms that, while the Interim Constitution was repealed, “all the
provisions relating to amnesty” in the section on National Unity and Reconciliation
remained in force:

22. (1) Notwithstanding the other provisions of the new Constitution and despite the
repeal of the previous Constitution, all the provisions relating to amnesty contained in
the previous Constitution under the heading “National Unity and Reconciliation” are
deemed to be part of the new Constitution for the purposes of the Promotion of
National Unity and Reconciliation Act, 1995 (Act 34 of 1995), as amended, including for

the purposes of its validity.

There might be a caveat that this clause refers to provisions on amnesty, and not those on
reparation. However, the discourse around the TRC provisions links granting of amnesty to

perpetrators with the provision of reparation to victims by the state.

Further evidence that the 1996 constitution commits government to reparation for victims
as part of the provision of amnesty is found in the “Long Title” of the Promotion of National

Unity and Reconciliation Act 24 of 1996. This reads:

“To provide for the investigation and the establishment of as complete a picture as
possible of the nature, causes and extent of gross violations of human rights
committed during the period from 1 March 1960 to the cut-off date contemplated in
the Constitution, within or outside the Republic, emanating from the conflicts of the
past, and the fate or whereabouts of the victims of such violations; the granting of
amnesty to persons who make full disclosure of all the relevant facts relating to acts
associated with a political objective committed in the course of the conflicts of the
past during the said period; affording victims an opportunity to relate the violations
they suffered; the taking of measures aimed at the granting of reparation to, and the
rehabilitation and the restoration of the human and civil dignity of, victims of
violations of human rights; reporting to the Nation about such violations and victims;
the making of recommendations aimed at the prevention of the commission of gross

8 https://www.justice.gov.za/legislation/constitution/history/INTERIM/INTERIM.PDF
National Unity and Reconciliation page 114
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violations of human rights.”[Long title substituted by s. 19 of Act 87 of 1995 (wef 16
October 1995).] [Emphasis added]®

Moreover, the constitutional link between amnesty and reparations was confirmed in the
Constitutional Court of South Africa ruling in 19965 on “AZANIAN PEOPLES ORGANISATION
(AZAPO) AND OTHERS v THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA, CCT 17/96
Constitutional Court 25 July 1996)”. 1°

In the 1996 AZAPO ruling, the Constitutional Court upheld the constitutionality the TRC’s
offer of amnesty to perpetrators in return for truth telling and appropriate reparation from
the state. The judgement delivered by Mahomed DP, with concurrence by the other
members of the Court, concluded that the offer of amnesty was in line with the Constitution
(at that time the Interim Constitution) on two grounds: first, that amnesty provisions would
ensure that “truth be told” (giving incentive for perpetrators to tell the truth, which they
might otherwise refuse to do); and second, that the Act provided appropriate reparation to
victims who would no longer bring claims against perpetrators who had received amnesty.

The Court held that the Act entitled Parliament to adopt a wide concept of reparations; this
would allow the state to decide on proper reparations for victims of past abuses having
regard to the resources of the state and the competing demands thereon. Further, it noted,
the Act called for a process by which Parliament would provide “individualised and nuanced
reparations taking into account the claims of all the victims, rather than preserving state
liability for provable and unprescribed delictual claims only.”

Further confirmation that reparations were considered a foundational principle of South
Africa’s post-aparthid dispensation can be found in the words of President Nelson Mandela,
on the occasion of receiving the Truth and Reconciliation Commission report of 29 October,
1998. President Mandela stated:

Now the challenge is for all of us to protect our democratic gains like the apple of our
eye. Itis for those who have the means, to contribute to the efforts to repair the
damage wrought by the past. It is for those who have suffered looses of different kinds
and magnitudes to be afforded reparation, proceeding from the premise that freedom
and dignity are the real prize that our sacrifices were meant to attain.”

This statement by President Mandela in 1998 stand in stark contrast to those of President
Mbeki five years later, to justify proposing reduced reparations in his 15 April 2003 speech:

9 Downloaded: Wed May 28 2025 11:31:09 GMT +0200 (South Afric a Standard Time)
Commission and those Committees; and to provide for matters connected therewith. [Long
title substituted by s. 19 of Act 87 of 1995 (wef 16 October 1995).]

10 AZANIAN PEOPLES ORGANISATION (AZAPO) AND OTHERS v THE PRESIDENT OF THE

REPUBLIC OF SOUTH AFRICA CCT 17/96 Constitutional Court 25 July 1996; Source:
https://www.justice.gov.za/trc/legal/azaposum.htm
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We imposed a heavy burden particularly on the millions who had been the victims of this
oppression to let bygones be bygones. We said to them — do not covet the material
wealth of those who benefited from your oppression and exploitation, even as you
remain poor. We walked among their ranks saying that none among them should
predicate a better future for themselves on the basis of the impoverishment of those
who had prospered at their expense.

5.1.2 Revictimization: A further grounds for calling for constitutional damages are the
repeated and on-going re-victimisation of victims, their families, and their descendants by
government after the closure of the TRC. The continued denial of justice, redress and
reparation increases historic pain and harm, prevents healing and reconstruction, and
denies restoration of human dignity. These violations contravene numerous provisions
guaranteed in the Bill of Rights.

Proposed supporting evidence, both documentary and witness testimony re ongoing
damage caused by failed reparations and redress

KGRM has collected and is in a position to submit extensive evidence to the COIl of harm and
violations experienced by members as victims, survivors, veterans, families and
communities who believe they have a valid case to claim constitutional damages from the
current government, for its decades long failure in providing redress, reparation, justice,
and restoring human dignity.

5.1.3 Khulumani Galela’s ConCourt protest, and resultant claims for damages: Over 150
elderly victims, survivors and veterans from KGRM group who have been protesting outside
ConCourt for the last three years, calling for urgent government action on reparations are
now placing additional claims of re-victimisation, and calls for compensation.

In 2022, after two decades of calling upon government to honour TRC commitments for
justice, redress and reparation, Khulumani Galela elderly members undertook to occupy the
steps outside South Africa’s Constitutional Court, after unsuccessfully calling on government
to meet with us on the “failed” post-TRC reparations (as described above). During three
years of non-violent demonstrations calling on Government to address these issues,
government has varied between making repeated promises to deal with the matter,
followed by refusal to act on those promises; then followed by more claims that the matter
has now referred to other authorities. Since February 2024, management at ConCourt and
ConHill have worsened our situation by denying protesters access to water and toilets in
sections of ConCourt and ConHill that are open to the public. We laid a case with the South
African Human Rights Commission in March 2024 after several of our members were injured
by security guard actions to expel them from sheltering in the public foyer of ConCourt
during a thunder storm. Since then, despite agreeing we have a right to protest peacefully
outside the court, they have issued threats and bar us from public outside areas on the
grounds our present might interfere with planned events. Our elderly and frail members
continue to risk well-being, health and even life by holding their ground outside
Constitutional Court, staying there for over two years continuously. Eight of our members
have died after their health deteriorated from living conditions imposed by ConHill and
ConCourt officials.
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Our members now call on government to pay compensation for harm, suffering, loss of
dignity, threats and damage to health, and loss of life, caused by measures taken by
government personnel to stop us from exercising the constitutional right to protest.

6. KGRM evidence and testimony to the Commission of Inquiry

As indicated above, KGRM has extensive compiled evidence to substantiate the above input.
Our evidence consists of:

i) compiled research and documentation (covering over 20 years of dealing with
post 2003 government policies, regulations, and implementation of TRC
outcomes), and,

ii) where this appropriate, testimony from KGRM members and officials on core
issues, notably:

e On TRC and post-TRC government actions that blocked TRC cases,
reparations, and truth-telling; testimony of KGRM members as victims and
survivors; and of KGRM organisers efforts to address “unfinished business”
with government departments and senior leaders in the period after 2003;
and government refusal to address complaints and maladministration
experienced by victims

e On Constitutional damages: evidence of harm to victims and survivors from
failed and denied access to justice, redress and reparation during and after
the TRC; on compensation demands for revictimization and harm suffered in
government denial of constitutional rights of protest.

KGRM proposes that we discuss available evidence and witness testimony with the evidence
leaders, to determine what form of evidence is appropriate and feasible within the scope
and timeframes of the Commission.
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Appendix 1:

STATEMENT BY PRESIDENT THABO MBEKI TO THE NATIONAL HOUSES OF PARLIAMENT
AND THE NATION, ON THE OCCASION OF THE TABLING OF THE REPORT OF THE TRUTH
AND RECONCILIATION COMMISSION: CAPE TOWN, APRIL 15, 2003.
https://static.pmg.org.za/docs/2003/appendices/030610presrec.htm

Madame Speaker and Deputy Speaker;

Chairperson and Deputy Chairperson of the Council of Provinces;
Deputy President;

Chief Justice and Members of the Judiciary;

Former Members of the Truth and Reconciliation Commission;
Ministers and Deputy Ministers;

Distinguished Premiers;

Honoured Traditional Leaders;

Leaders of the Chapter Nine Institutions;

Honourable Leaders of our Political Parties;

Your Excellencies, Ambassadors and High Commissioners;
Honourable Members;

Distinguished Guests;

Fellow South Africans:

We have convened today as the elected representatives of the people of South Africa to
reflect on the work of the Truth and Reconciliation Commission, to examine its
Recommendations and to find answers, in practical terms, to the question - where to from
here!

We wish to acknowledge the presence of Commissioners of the erstwhile TRC, who took
time off their busy schedules to join us in commending the Report to our national
parliament.

| am confident that | speak on behalf of all Honourable Members when | say to these
Commissioners, and through them, to Archbishop Desmond Tutu and the other
Commissioners not present here today, that South Africa sincerely appreciates the work
that they have done. Our thanks also go to the staff of the Commission and all who
contributed to the success of the work of the TRC, which we are justified to celebrate today.

They did everything humanly possible to realise the objectives of a process novel in its
conception, harrowing in its execution and, in many respects, thankless in balancing
expectation and reality.

Our assessment of the TRC's success cannot therefore be based on whether it has brought
contrition and forgiveness, or whether at the end of its work, it handed us a united and
reconciled society. For this was not its mandate. What the TRC set out to do, and has
undoubtedly achieved, is to offer us the signposts in the Long March to these ideals.

What it was required to do and has accomplished, was to flag the dangers that can beset a

state not premised on popular legitimacy and the confidence of its citizens, and the ills that
would befall any society founded on prejudice and a belief in a "master race".
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The extent to which the TRC could identify and pursue priority cases; its ability to bring to its
hearings all relevant actors; the attention that it could pay to civil society’s role in
buttressing an illegitimate and illegal state; and the TRC's investigative capacity to pursue
difficult issues with regard to which the actors had decided to spurn its call for co-operation
—all these weaknesses were those of society and not the TRC as such.

And, we make bold to say that all these complexities make the product of the work of the
TRC that much more outstanding and impressive.

The pain and the agony that characterised the conflict among South Africans over the
decades, so vividly relived in many hearings of the Commission, planted the seed of hope —
of a future bright in its humanity and its sense of caring.

It is a future whose realisation gave life to the passion for the liberation of our people, of
Oliver Tambo and Chris Hani, the tenth anniversary of whose passing away we mark this
month. This includes others such as Robert Mangaliso Sobukwe and Steve Bantu Biko, who
passed away 25 years ago this year and last year respectively. They joined and have since
been joined by many other patriots to whom freedom meant life itself.

We are indebted to all of them; and we shall work to ensure that their memory lives on in
the minds of generations to come, inspired by our common determination that never again
should one South African oppress another!

At a critical moment in our history, as a people, we came to the conclusion that we must,
together, end the killing. We took a deliberate decision that a violent conflict was neither in
the interest of our country nor would it solve our problems.

Together, we decided that in the search for a solution to our problems, nobody should be
demonised or excluded. We agreed that everybody should become part of the solution,
whatever they might have done and represented in the past. This related both to
negotiating the future of our country and working to build the new South Africa we had all
negotiated.

We agreed that we would not have any war crimes tribunals or take to the road of revenge
and retribution.

When Chris Hani, a great hero of our people was murdered, even as our country was still
governed by a white minority regime, we who represented the oppressed majority, said let
those who remained in positions of authority in our country carry out their responsibility to
bring those who had murdered him to book. We called on our people neither to take the
law into their hands nor to mete out blind vengeance against those they knew as the
beneficiaries of apartheid oppression.

We imposed a heavy burden particularly on the millions who had been the victims of this

oppression to let bygones be bygones. We said to them — do not covet the material wealth
of those who benefited from your oppression and exploitation, even as you remain poor.
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We walked among their ranks saying that none among them should predicate a better
future for themselves on the basis of the impoverishment of those who had prospered at
their expense. We said to them that on the day of liberation, there would be no looting.
There would be celebrations and no chaos.

We said that as the majority, we had a responsibility to make our day of liberation an
unforgettable moment of joy, with none condemned to remember it forever as a day of
bitter tears.

We said to our people that they should honour the traditions they had built and entrenched
over centuries, never to hate people because of their colour or race, always to value all
human beings, and never to turn their backs on the deeply-entrenched sentiment informed
by the spirit of ubuntu, to forgive, understanding that the harm done yesterday cannot be
undone today by a resolve to harm another.

We reminded the masses of our people of the values their movement for national liberation
had upheld throughout a turbulent century, of everything they had done to defend both this
movement and its values, of their obligation never to betray this noble heritage. Our people
heeded all these calls.

By reason of the generosity and the big hearts of the masses of our people, all of us have
been able to sleep in peace, knowing that there will be no riots in our streets. Because these
conscious masses know what they are about, the Truth and Reconciliation Commission was
able to do its work enjoying the cooperation of those who for ages had upheld the vision of
a united humanity, in which each would be one’s brother and sister. These are an heroic
people whose greatest reward is the liberation of their country.

Of them, the TRC says: "Others did not wish to be portrayed as a ‘victim’. Indeed, many said
expressly that they regarded themselves instead as soldiers who had voluntarily paid the
price of their struggle...Many have expressed reservations about the very notion of a
‘victim’, a term which is felt to denote a certain passivity and helplessness...Military
operatives of the liberation movements generally did not report violations they experienced
to the Commission, although many who were arrested experienced severe torture. This is in
all likelihood a result of their reluctance to be seen as ‘victims’, as opposed to combatants
fighting for a moral cause for which they were prepared to suffer such violations. The same
can be said for most prominent political activists and leadership figures...The Commission
did not, for example, receive a single Human Rights Violation statement from any of the
Rivonia trialists."

Some of these, who had to go through the torture chambers of the apartheid regime to
bring us our liberty, are with us in this chamber today. There are others who sit on the
balcony as visitors, who lost their loved ones whom they pride as liberators, and others who
also suffered from repression.

Surely, all of us must feel a sense of humility in the face of such selfless heroism and
attachment to principle and morality, the assertion of the nobility of the human spirit that
would be demeaned, denied and degraded by any suggestion that these heroes and
heroines are but mere ‘victims’, who must receive a cash reward for being simply and
deeply human.
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| know there are some in this House who do not understand the meaning of what | have just
said. They think | have said what | have said to avoid the payment of reparations to those
whom the TRC has identified as ‘victims’, within the meaning of the law.

Indeed, the TRC itself makes the gratuitous comment (para 16, p 163, Vol 6) that: "Today,
when the government is spending so substantial a portion of its budget on submarines and
other military equipment, it is unconvincing to argue that it is too financially strapped to
meet this minimal (reparations) commitment."

Apart from anything else, the government has never presented such an argument. It is
difficult to understand why the Commission decided to make such a statement.

Elsewhere in Vol 6, the Rev Frank Chikane, Director General in the Presidency and former
General Secretary of the South African Council of Churches, is falsely reported as having
made a presentation to the Amnesty Committee, which he never did.

He is then said to have told this Committee that he had participated in killing people. We do
not understand how this grave and insulting falsification found its way into the Report of
the TRC. We are pleased to report that Archbishop Tutu has written to Rev Chikane to
apologise for this inexplicable account.

The poet, Mongane Wally Serote teaches us: ‘to every birth its blood’. And so, today we
acknowledge the pain that attended the struggle to give birth to the new life that South
Africa has started to enjoy.

In this era of increased geopolitical tension, we dare celebrate as South Africans that we
found home-grown solutions that set us on a course of reconstruction and development,
nation-building, reconciliation and peace among ourselves.

At this time, when great uncertainty about the future of our common world envelops the
globe, we dare stand on mountain-tops to proclaim our humble contribution to the efforts
of humanity to build a stable, humane and safer South Africa, and by extension, a more
stable, more humane and safer world.

Honourable Members;

If we should find correct answers to the question, where to from here, we will need to
remind ourselves of the objectives of the TRC from its very inception, so aptly captured in
the preamble to the Promotion of National Unity and Reconciliation Act:

"...the Constitution of the Republic of South Africa, 1993 provides a historic bridge between
the past of a deeply divided society characterised by strife, conflict, untold suffering and
injustice, and a future founded on the recognition of human rights, democracy and peaceful
co-existence for all South Africans, irrespective of colour, race, class, belief or sex;

"...the Constitution states that the pursuit of national unity, the well-being of all South
African citizens and peace require reconciliation between the people of South Africa and the
reconstruction of society;

"...it is deemed necessary to establish the truth in relation to past events as well as the
motives for and circumstances in which gross violations of human rights have occurred, and
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to make the findings known in order to prevent a repetition of such acts in future;
"...the Constitution states that there is a need for understanding but not for vengeance, a
need for reparation but not for retaliation, a need for ubuntu but not for victimisation".

| am certain that we are all at one that the pursuit of national unity, the well-being of all
South African citizens and peace, require reconciliation among the people of South Africa
and the reconstruction of our society.

These are the larger and fundamental objectives that should inform all of us as we work to
give birth to the new South Africa. The occasion of the receipt of the Report of the TRC
should give us an opportunity to reflect on these matters.

Both singly and collectively, we should answer the question how far we have progressed in
the last nine years towards the achievement of the goals of national unity, national
reconciliation and national reconstruction. Both singly and collectively, we have to answer
the question, what have we contributed to the realisation of these goals.

These larger questions, which stand at the heart of what our country will be, did not fall
within the mandate of the Truth and Reconciliation Commission. The TRC was therefore but
an important contributor to the achievement of the larger whole, occupying an important
sector within the larger process of the building of a new South Africa.

As stated in the Act, the TRC had to help us to establish the truth in relation to past events
as well as the motives for and circumstances in which gross violations of human rights
occurred, and to make the findings known in order to prevent a repetition of such acts in
future.

It had to help us to promote understanding and avoid vengeance, to extend reparation to
those who had been harmed and discourage retaliation, to rely on the spirit of ubuntu as a
deterrent against victimisation.

The TRC has done its work as was required. As stipulated in the TRC Act, we are here to
make various recommendations to our national parliament, arising out of the work of the
TRC.

As the Honourable Members are aware, there is a specific requirement in the law that
parliament should consider and take decisions on matters relating particularly to
reparations. It would then be the task of the Executive to implement these decisions.

The law also provides that the national legislature may also make recommendations to the
Executive on other matters arising out of the TRC process, as it may deem fit.

Let us now turn to some of the major specific details that the TRC enjoins us to address.

The first of these is the matter of reparations.

First of all, an integrated and comprehensive response to the TRC Report should be about
the continuing challenge of reconstruction and development: deepening democracy and
the culture of human rights, ensuring good governance and transparency, intensifying
economic growth and social programmes, improving citizens’ safety and security and
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contributing to the building of a humane and just world order.

The TRC also argues for systematic programmes to project the symbolism of struggle and
the ideal of freedom. This relates to such matters as academic and informal records of
history, remaking of cultural and art forms, erecting symbols and monuments that exalt
the freedom struggle, including new geographic and place names. The government
accepts these recommendations.

Special emphasis will continue to be paid to rehabilitation of communities that were
subjected to intense acts of violence and destruction. Experience gained with the projects
in Katorus in Gauteng and Mpumalanga in KwaZulu/Natal demonstrates that great
progress can be made in partnership between communities and government.

Further, with regard to specific cases of individual victims identified by the TRC Act,
government has put in place and will intensify programmes pertaining to medical
benefits, educational assistance and provision of housing and so on. From time to time,
Ministers have elaborated and will continue to expatiate on the implementation of these
and other related programmes.

The TRC has reported that about 22 000 individuals or surviving families appeared before
the Commission. Of these, about 19 000 required urgent reparations, and virtually all of
them, where the necessary information was available, were attended to as proposed by
the TRC with regard to interim reparations.

With regard to final reparations, government will provide a once-off grant of R30 000 to
those individuals or survivors designated by the TRC. This is over and above other material
commitments that we have already mentioned.

We intend to process these payments as a matter of urgency, during the current financial
year. Combined with community reparations, and assistance through opportunities and
services we have referred to earlier, we hope that these disbursements will help
acknowledge the suffering that these individuals experienced, and offer some relief.

We do so with some apprehension, for as the TRC itself has underlined, no one can attach
monetary value to life and suffering. Nor can an argument be sustained that the efforts of
millions of South Africans to liberate themselves, were for monetary gain. We are
convinced that, to the millions who spared neither life nor limb in struggle, there is no
bigger prize than freedom itself, and a continuing struggle to build a better life for all.

The second of the specific details in the TRC recommendations pertains to the issue of
amnesty.

A critical trade-off contained in the TRC process was between "normal" judicial processes on
the one hand, and establishment of the truth, reparations and amnesty on the other.

Besides the imperatives of managing the transition, an important consideration that had to

be addressed when the TRC was set up, was the extent to which the new democratic state
could pursue legal cases against perpetrators of human rights violations, given the resources
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that would have to be allocated to this, the complexities of establishing the facts beyond
reasonable doubt, the time it would take to deal with all the cases, as well as the bitterness
and instability that such a process would wreak on society.

The balance that the TRC Act struck among these competing demands was reflected in the
national consensus around provision of amnesty — in instances where perpetrators had
provided the true facts about particular incidents — and restorative justice which would be
effected in the form of reparations.

Given that a significant number of people did not apply for amnesty, what approach does
government place before the national legislature and the nation on this matter?

Let us start off by reiterating that there shall be no general amnesty. Any such approach,
whether applied to specific categories of people or regions of the country, would fly in the
face of the TRC process and subtract from the principle of accountability which is vital not
only in dealing with the past, but also in the creation of a new ethos within our society.

Yet we also have to deal with the reality that many of the participants in the conflict of the
past did not take part in the TRC process. Among these are individuals who were misled by
their leadership to treat the process with disdain. Others themselves calculated that they
would not be found out, either due to poor TRC investigations or what they believed and
still believe is too complex a web of concealment for anyone to unravel. Yet other
operatives expected the political leadership of the state institutions to which they belonged
to provide the overall context against which they could present their cases: and this was not
to be.

This reality cannot be avoided.

Government is of the firm conviction that we cannot resolve this matter by setting up yet
another amnesty process, which in effect would mean suspending constitutional rights of
those who were at the receiving end of gross human right violations.

We have therefore left this matter in the hands of the National Directorate of Public
Prosecutions, for it to pursue any cases that, as is normal practice, it believes deserve
prosecution and can be prosecuted. This work is continuing.

However, as part of this process and in the national interest, the National Directorate of
Public Prosecutions, working with our intelligence agencies, will leave its doors open for
those who are prepared to divulge information at their disposal and to co-operate in
unearthing the truth, for them to enter into arrangements that are standard in the normal
execution of justice, and which are accommodated in our legislation.

This is not a desire for vengeance; nor would it compromise the rights of citizens who may
wish to seek justice in our courts.

It is critically important that, as a government, we should continue to establish the truth

about networks that operated against the people. This is an obligation that attaches to the
nation’s security today; for, some of these networks still pose a real or latent danger against
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our democracy. In some instances, caches of arms have been retained which lend
themselves to employment in criminal activity.

This approach leaves open the possibility for individual citizens to take up any grievance
related to human rights violations with the courts.

Thirdly, in each instance where any legal arrangements are entered into between the NDPP
and particular perpetrators as proposed above, the involvement of the victims will be crucial
in determining the appropriate course of action.

Relevant Departments are examining the practical modalities of dealing with this matter;
and they will also establish whether specific legislation is required in this regard.

We shall also endeavour to explain South Africa’s approach on these matters to sister-
governments across the world. Our response to any judicial matters from these countries
will be handled in this spirit and through the legal system. In this regard, we wish to
reiterate our call to governments that continue to do so, that the maltreatment of former
anti-apartheid fighters, based on the legal definitions of an illegal regime characterised by
the United Nations as a crime against humanity, should cease.

In the recent past, the issue of litigation and civil suits against corporations that benefited
from the apartheid system has sharply arisen. In this regard, we wish to reiterate that the
South African Government is not and will not be party to such litigation.

In addition, we consider it completely unacceptable that matters that are central to the
future of our country should be adjudicated in foreign courts which bear no responsibility
for the well-being of our country and the observance of the perspective contained in our
constitution of the promotion of national reconciliation.

While Government recognises the right of citizens to institute legal action, its own
approach is informed by the desire to involve all South Africans, including corporate
citizens, in a co-operative and voluntary partnership to reconstruct and develop South
African society. Accordingly, we do not believe that it would be correct for us to impose
the once-off wealth tax on corporations proposed by the TRC.

Consultations are continuing with the business community to examine additional ways in
which they can contribute to the task of the reconstruction and development of our society,
proceeding from the premise that this is in their own self-interest. In addition to intensifying
work with regard to such tasks as poverty eradication, and programmes such as Black
Economic Empowerment, encouraging better individual corporate social responsibility
projects, implementation of equity legislation and the Skills Training Levy, we intend to
improve the work of the Business Trust.

In this context, we must emphasise that our response to the TRC has to be integrated within
the totality of the enormous effort in which we are engaged, to ensure the fundamental
social transformation of our country. This requires that at all times, we attain the necessary
balance among the various goals we have to pursue.
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The TRC also recommends that what it describes as the beneficiaries of apartheid should
also make contributions to a reparation fund. The government believes that all South
Africans should make such contributions. In the pursuit of the goal of a non-racial society, in
which all South Africans would be inspired by a common patriotism, we believe that we
should begin to learn to work together, uniting to address the common national challenges,
such as responding to the consequences of the gross violations of human rights of which the
TRC was seized.

In this regard, | am certain that members of our government will be among the first to make
their contributions to the reparation fund, despite the fact that they stood on one side of
the barricades as we engaged in struggle to end the apartheid system.

Many in our country have called for a National Day of Prayer and Traditional Sacrifice to pay
tribute to those who sacrificed their lives and suffered during the difficult period of
oppression and repression whose legacy remains with us. The government accepts this
suggestion and will consult as widely as possible to determine the date and form of such
prayer and traditional sacrifice. This is consistent with and would be an appropriate
response to the proposals made by the TRC for conferences to heal the memory and honour
those who were executed.

We shall also continue to work in partnership with countries of the sub-continent, jointly to
take part in the massive reconstruction and development effort that SADC has identified as
critical to building a better life for all. The peoples of Southern Africa, including the majority
in South Africa endured untold privations and were subjected to destabilisation and
destruction of property and infrastructure. They all deserve the speeding up of programmes
of integration, reconstruction and development that governments of the region have agreed
upon.

Madame Speaker;

The Truth and Reconciliation Commission has made many detailed observations and
recommendations on structures and systems, which will be dealt with by relevant Ministers
and Departments.

For the purpose of reparations, the government has already established the President’s
Fund, which is now operational, and has, as we earlier indicated, successfully dealt with the
matter of urgent reparations. Like the TRC, we do hope that citizens from all sectors will find
it within themselves to make a contribution to this Fund. Most of the resources that have
been allocated for individual and community reparations that we referred to above will be
sourced from this Fund, over and above the normal work of the relevant Departments.

We concur with the TRC that intensive work should be undertaken on the matter of
monuments as well as geographic and place names. A Trust with the requisite
infrastructure, headed by Mongane Wally Serote has been set up to implement the main
project in this regard, which is the construction of the Freedom Park whose constituent
parts are the Memorial, the Garden of Remembrance and the Museum. This should start by
the tenth anniversary of freedom in 2004.

The National Directorate of Public Prosecutions and relevant Departments will be requested
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to deal with matters relating to people who were unaccounted for, post mortem records
and policy with regard to burials of unidentified persons. We would like to encourage all
persons who might have any knowledge of people still unaccounted for to approach the
National Directorate of Public Prosecutions, the South African Police Service and other
relevant departments.

The Department of Justice and Constitutional Development will monitor the
implementation of all these programmes, and it will report to Cabinet on an on-going basis.

What we have identified today, arising out of the report of the TRC, forms part of the
panoply of programmes that define the first steps in a journey that has truly begun. South
African society is changing for the better. The tide has turned and the people’s contract for
a better tomorrow is taking shape.

The goals we defined for ourselves a decade ago, as we adopted the Interim Constitution, to
pursue national unity, to secure peace and the well-being of all South African citizens, to
achieve national reconciliation and the reconstruction of our society, have not fully been
realised, despite the progress we have made.

The situation we face demands that none of us should succumb to the false comfort that
now we live in a normal society that has overcome the legacy of the past, and which permits
us to consider our social tasks as mere business as usual.

Rather, it demands that we continue to be inspired by the determination and vision that
enabled us to achieve the transition from apartheid rule to a democratic order in the
manner that we did. It demands that we act together as one people to address what are
truly national tasks.

We have to ask ourselves and honestly answer simple questions.

Have we succeeded to create a non-racial society! The answer to this question is no!

Have we succeeded to build a non-sexist society! The answer to that question is no!

Have we succeeded to eradicate poverty! Once more the answer to that question is no!
Have we succeeded fully to address the needs of the most vulnerable in our society, the
children, the youth, people with disabilities and the elderly! Once again the answer to this
guestion is no!

Without all this, it is impossible for us to claim that we have met our goals of national
reconciliation and reconstruction and development. It is not possible for us to make the
assertion that we have secured the well-being of all South African citizens.

The road we have travelled and the advances we have made convey the firm message that
we are moving towards the accomplishment of the objectives we set ourselves. They tell us
that, in the end, however long the road we still have to travel, we will win.

In the larger sense, we were all victims of the system of apartheid, both black and white.
Some among us suffered because of oppression, exploitation, repression and exclusion.
Others among us suffered because we were imprisoned behind prison walls of fear,
paralysed by inhuman beliefs in our racial superiority, and called upon to despise and abuse
other human beings. Those who do such things cannot but diminish their own humanity.
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To be true to ourselves as human beings demands that we act together to overcome the
legacy of this common and terrible past. It demands that we do indeed enter into a people’s
contract for a better tomorrow.

Together we must confront the challenge of steering through a complex transition that
demands that we manage the historical fault-lines, without papering over the cracks, moved
by a new and common patriotism.

It says to all of us that we must honour those who shed their blood so that we can sit
together in this Chamber by doing all the things that will make it possible for us to say, this

South Africa that we have rebuilt together, truly belongs to all who live in it.

| am honoured to commend the Report of the Truth and Reconciliation Commission to our
National Houses of Parliament and the nation.

Thank you.
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Appendix 2: arguments against the closed list

2A: TEN ARGUMENTS AGAINST THE DOJ&CD ‘CLOSED LIST’: A Summary of Legal
Arguments prepared by the South African Coalition for Transitional Justice: November
2013

1. A ‘closed victims’ list’ is inconsistent with the Promotion of National Unity and
Reconciliation Act.

The restriction of the provision of reparations to victims on a closed list of
only those whom the TRC managed to reach in the two years of operation of the
Human Rights Violations Committee and its statement-takers, is inconsistent with
the Act.

2. The choice of a ‘closing off’ date of 15 December 1997 for the construction of a list
of victims of gross human rights violations, eligible for reparations, was an
arbitrary administrative decision.

15 December 1997 was the date set by the TRC for the closure of its
statement-taking processes. There has been no willingness on the part of the
Department of Justice to review this administrative decision that has had dire and
continuing adverse consequences for victims and survivors of apartheid gross human
rights violations.

Khulumani presented evidence to the TRC at that time that thousands were
being left out of the critical restorative process that required that they table
statements with TRC officials because of continuing violence that made participation
impossible; because of levels of traumatisation amongst victims of gross human
rights violations; because of the additional disadvantages faced by residents of
former homelands; because of the inability of victims most harmed by human rights
violations to find the resources to reach the locations of the TRC statement-takers;
and because there was widespread lack of information about the TRC in many
communities that had been severely affected by apartheid human rights violations.

3. The reparations regulations developed by the TRC Unit in the Department of
Justice in 2011 are inconsistent with the enabling law, the Promotion of National
Unity and Reconciliation Act.

The Department’s draft reparations regulations were drafted under the
empowering provisions of the Promotion of National Unity and Reconciliation Act,
yet they betray the purpose of the Act. One of the provisions of the Act was “to
provide measures aimed at the granting of reparation to, and the rehabilitation and
the restoration of the human and civil dignity of, victims of violations of human
rights.”

4. Adherence by the Department of Justice to a ‘closed list’ makes the achievement
of a complete picture of human rights violations in South Africa’s past impossible.
The documenting of as complete a picture as possible of the gross violations
of human rights committed in South Africa’s past, was a key objective of the
Promotion of National Unity and Reconciliation Act. By excluding victims who meet
the Act’s criteria, the purpose and import of the objectives of the Act are being
undermined by the Department of Justice.
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10.

Victimhood was defined by the enabling Act. It was not defined as a matter of an
administrative decision.

The Promotion of National Unity and Reconciliation Act described a ‘victim’
as a person who suffered “harm”, “loss”, “impairment” or other consequences of
human rights violations committed during the apartheid era. All persons who
suffered such harm are entitled to reparation under the provisions of the
empowering Act. The only requirement is the meeting of the criteria laid down in the

definition of a “victim” as set out in Section 1 of the Act.

The reparations regulations that are waiting for the assent of the President, are
inconsistent with the provisions of the enabling law.

In a just social order when statutes or regulations are constructed, and where
an Act is capable of two interpretations, the one that should be preferred is the one
that does not take away existing rights.

The ‘closed list approach’ imposes great and unjust hardship on victims who meet
the criteria of the enabling Act.

Policy based on a ‘closed list” encroaches on the rights of victims to equal
protection under the law and also on their rights to human dignity, life, security of
person, expression and just administrative action.

The ‘closed list approach’ violates the commitments made in the Preamble to the
Constitution.

The Preamble recognises the “injustices of the past” and “honours those who
suffered for freedom and justice in our land”. It commits to healing the divisions of
the past and establishing a society based on democratic values, social justice and
fundamental human rights. Restricting reparations to those on a closed list serves
the opposite ends. It does nothing to recognise the injustices sustained by many who
did not make it onto ‘the closed list.” Such a policy stands as a stark rejection of
many not on the list, who made great sacrifices for the liberation of South Africa. It
fails to acknowledge the truth of their stories. It is a denial of social justice.

The ‘closed victims’ list’ policy violates Section 1 Constitutional values.

These include human dignity, the achievement of equality, the elimination of
discrimination, the advancement of human rights and freedoms, the supremacy of
the Constitution and the rule of law, and the establishment of a democratic
government that ensures accountability, responsiveness and openness. The
adherence to an arbitrary ‘closed list of victims’ has had the effect of advancing
discrimination amongst some of the most vulnerable individuals and communities
affected by apartheid gross human rights violations in the country.

The reparations regulations are not consistent with the statutory obligations of the
Department of Justice and Constitutional Development.

By failing to grapple with its statutory obligations under Section 1 of the
Constitution, the Department of Justice fails to adhere to the rule of law and to
ensure accountability and responsiveness in governance.
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ABANDONING THE CLOSED LIST!!
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Introduction

1. This short memorandum details how Parliament and the President erred in adopting the
closed list in 2003— and how such error continues to the present day.

2. This memo points to the way forward in resolving this decades old error, without the need
to amend the TRC Act or resort to damaging and time-consuming litigation.

The Closed List

3. The closed list is not enshrined in any law. It was merely an initial recommendation of the
TRC made in Vol 1 of its 1998 report.*?

4. Four years later, the TRC accepted that it erred in making this recommendation. In 2002 it
firmly revoked the closed list in the final volume of its Report (Vol 6) and called on the
government to abandon the policy.'® The relevant passages from Vol 6 are annexed to this
document marked “A”.

5. The government accepted the initial recommendation for a closed list but has avoided or
overlooked the fact that it was firmly withdrawn by the TRC.

11 Memo prepared by Adv. Howard Varney, Lead Counsel for the Unfinished Business of the TRC (a program of the

Foundation for Human Rights).
12 Vol 1 Ch 4, Subsection 15, p 86, paras 133 - 136.
13 Vol 6, Section 4, Ch 3, p 575: Vol 6, Section 5, Ch 7, Subsection 4, p 730.
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In short, it appears that Parliament and the President did not consider the TRC's final
findings and recommendations on the closed list. They made their decisions without the
benefit of the full and final views of the TRC.

Since then, successive post-apartheid administrations have persisted with the false premise
that the closed list remained the final recommendation of the TRC.

This avoidance persists to the present day.

8.1.

8.2.

8.3.

The DOJ’s internal draft response!* to the SACTJ Position Paper claims that the TRC
Report (Vol 6, p 732, para 36) stated that the TRC adopted a closed list policy in
respect of individual reparations so as not to impose a huge burden on the
government.

While this is reflected in the first 2 sentences of para 36 in Vol 6, the DOJ response
omits the balance of para 36, as well as para 37, which called for this policy to be
reconsidered. This is a remarkable omission.

The DOJ quoted extensively from the original proposal for a closed list in Vol 1 of
the TRC Report. It devoted more than a page to this exercise. Examples include:

8.3.1. ”..the decision by the TRC to establish a finite list of victims was taken late
in the process of gathering information about violations” referring to Vol 1
of the TRC Report.*®

8.3.2. There would be “no value in simply handing the government a list which
included a broad category of unidentified persons for consideration as
victims deserving of reparations,” thus limiting these to only those
statements that it had received.!®

8.3.3. “There was an inherent justice in dealing with the statements of those who
had taken the trouble to approach the TRC to make a statement because
the TRC had made considerable efforts to reach all parts of the country and
to disseminate information on how to make a statement.”?” Those who had
chosen not to do so, were therefore not included.”

8.3.4. “The TRC found it unrealistic to give the government what would, in effect,
have been an open-ended list and, on this basis, to expect the State to make
a commitment to paying reparations.” 18

8.4. The DOJ document selectively quoted passages from the TRC Report in relation to

the initial proposal for a closed list, but studiously, and misleadingly, avoided any

14 DRAFT NOTE ON SACTJ’s DRAFT POSITION PAPER ON TRC REPARATIONS.
15 Vol 1 ch. 4, p 86, para 133.
16 ol 1 ch. 4, p 86, para 134.
17 Vol 1 ch. 4, p 86, para 135.
18 ol 1 ch. 4, p 86, para 136.
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reference to the TRC’s reversal of its position. In so doing it misrepresented the
real and final views of the TRC.

8.5. The DOJ note appeared to approve the view that those victims who did not make it
on the closed list “chose not to do so” and accordingly deserved to be excluded.
The authors of the note specifically omitted the multiple reasons put up by the TRC
in its final volume why many victims were unable to make statements “through no
fault of their own”.

Findings and Recommendations ignored from Final Report

10.

11.

The response also ignored detailed findings set out in Vol 6, sections 2 and 4, which
explained why the closed list policy had to be reversed (see annex “A”). The DOJ chose to
exclude all the findings on the shortcomings of the statement taking process, as well as the
recommendations to change course on the closed list.

The TRC in its final report in Vol 6 realized the injustice and inequity of its earlier closed list
approach and stated that “it was no longer appropriate” and “potentially dangerous for
South Africa”. It is astonishing that these findings did not feature in the 2003
parliamentary committee report that considered the recommendations, nor the recent
DOIJ internal draft note. They are set out below.

Findings on shortcomings of the process

The Administrative Report of the Reparation and Rehabilitation Committee in volume 6
made the following findings.

11.1. The cut-off date for the submission of statements (15 December 1997) presented
a number of difficulties, as many victims felt they had been unable to make a
statement for a number of legitimate reasons. 1°

11.2. The challenges regional staff experienced in explaining the closed-list policy
“where individuals who were clearly victims of political violence had missed the
opportunity to make an HRV statement.” 2°

11.3. The difficulties in locating victims, such as those who had moved after making
their initial statement; whose recorded addresses were incomplete or inaccurate,
or who lived in remote and inaccessible areas.?!

11.4. The difficulties victims had in providing the necessary supporting documentation.
Many simply did not have original birth or marriage certificates, requiring the
making of sworn affidavits.??

19 vol 6, Sect 2, Ch 8, p 176, para 46.
20 yol 6, Sect 2, Ch 8, p 176, para 47.
21 yol 6, Sect 2, Ch 8, p 176, para 48.
22 yol 6, Sect 2, Ch 8, p 176, para 50.
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12.

11.5.

11.6.

11.7.

11.8.

Each application had to be attested to by a commissioner of oaths, which proved
to be a major, recurrent problem, particularly in rural areas. In some regions it
was reported that police officers were reluctant to assist, due to political reasons
or personal reluctance.?3

Many victims were approached in domestic situations where no photocopying
facilities were available. The purchase of one mobile photocopier for each region
did not solve the problem.?

Some areas were inaccessible, for example commission staff had great difficulty in
accessing victims in the Northern Province due to flooding, as only four-wheel

drive vehicles could be used to reach applicants.®

Many victims mistrusted the process:

11.8.1. Some felt that the TRC “was a pretence that would inevitably fail to deliver

anything constructive.” Some victims sent field-workers away waiting to
see if delivery would happen before inviting the fieldworker to return.2®

11.8.2. Many associated the TRC with the ruling political party, and staff were

regularly accused of delaying or pushing forward the applications of certain
individuals because of perceived political or personal bias.?’

Findings on the Closed List

The Administrative Report of the Human Rights Violations Committee in volume 6 made
the following findings.

12.1.

12.2.

The HRVC was approached by large numbers of individuals and victim groups who
claimed that there were many potential victims who had not been able to make
statements to the Commission within the time period allowed for the statement-
gathering process. 28

The reasons for this ranged from not knowing that there was a cut-off date, to
poor communication by the Commission, to unreliable statement-takers who had
promised to go back to victims but failed to do so0.%°

23 Yol 6, Sect 2, Ch 8, p 176, para 51.
24 yol 6, Sect 2, Ch 8, p 176, para 52.
25 Yol 6, Sect 2, Ch 8, p 176, para 53.
26 yol 6, Sect 2, Ch 8, p 176, para 54.
27 Yol 6, Sect 2, Ch 8, p 176, para 55.
28 yol 6, Sect 4, Ch3, p 575, para 29.
29 Vol 6, Sect 4, Ch3, p 575, para 29.
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12.3. Many people also complained that they had made statements to their liberation
movement and that these statements had not been forwarded to the
Commission. 30

12.4. Many complained that their political party had prevented them from coming
forward. IFP supporters complained that they had been afraid to participate in the
process. 3!

12.5. More than 8000 statements were collected throughout the country after the
Commission had stopped collecting statements. 32

12.6. It is clear that many people, through no fault of their own, were unable to make
statements to the Commission, and this presents a challenge to government.33

12.7. While some qualify for reparation, others who may have suffered similar
violations do not. This may have a divisive effect in many townships. 34

12.8. In many countries that have gone through a similar process, victims have been
identified long after the commission has completed its work. 3°

12.8.1. There is a recognition that many victims may not have been able to speak
about their pain and suffering at the requisite time. 38

12.8.2. It should be remembered that it took the world more than fifty years to deal
with the Holocaust victims. 37

12.8.3. Victims cannot be wished away. Anxious not to burden government with
this problem in the future, the Commission adopted a ‘closed list’ policy
which may no longer be appropriate. 32

12.9. At the same time, the Commission notes that government has indicated its
intention to discuss issue of reparation and future amnesty with the nation.
Another item that should be placed on the agenda is the issue of the ‘closed list’
policy. ¥

30
31
32
33
34
35
36
37
38
39

Vol 6, Sect 4, Ch3, p 575, para 29.
Vol 6, Sect 4, Ch3, p 575, para 29.
Vol 6, Sect 4, Ch3, p 575, para 29.
Vol 6, Sect 4, Ch3, p 575, para 30.
Vol 6, Sect 4, Ch3, p 575, para 30.
Vol 6, Sect 4, Ch3, p 575, para 31.
Vol 6, Sect 4, Ch3, p 575, para 31.
Vol 6, Sect 4, Ch3, p 575, para 31.
Vol 6, Sect 4, Ch3, p 575, para 31.
Vol 6, Sect 4, Ch3, p 575, para 32.
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Recommendations on the Closed List

13. The final Findings and Recommendations Chapter in volume 6 made certain
recommendations on the Closed List Policy. The DOJ’s internal note referred to the first 2
sentences of this section, but then omitted the rest. The balance of this section is set out

below.

13.1.

13.2.

13.3.

13.4.

In the period between December 1997 and January 2002, victims’ groups
confirmed to the Commission that they had collected more than 8000 statements

from victims who, for a variety of reasons, were unable to access the Commission.
40

The consequence of ignoring this group of people has potentially dangerous
implications for South Africa, as communities may become divided if some receive
reparation that is not accessible to others who have had similar experiences. **

The Commission is of the view that the ‘closed list’ policy should be reviewed by
government, in order to ensure justice and equity. 4

It needs to be noted that, in many other countries which have gone through
similar processes, victims have been able to access reparation many years after
the truth commission process has been completed. 43

Changing Course

14. Victim groups and civil society have been urging government for many years to change
course and drop the closed list policy, which has proven to be extremely harmful to South
Africa’s post-apartheid recovery.

15.

16.

Since the closed list is not a matter of law, there is no need to amend the TRC Act, or any
other law. What is required is a change in policy by the Justice Ministry.

The DOJ appears to take the view that the closed list policy can only be abandoned
through an amendment to the TRC Act. There is not a sustainable basis for this view.
Section 27 of the Act governs the post TRC recommendations process:

27 Parliament to consider recommendations with regard to reparation of victims

(1) The recommendations referred to in section 4 (f) (i) shall be considered by the
President with a view to making recommendations to Parliament and making
regulations.

40 yol 6, Sect 5, Ch7, p 730, para 36.
41 vol 6, Sect 5, Ch7, p 730, para 36.
42 yol 6, Sect 5, Ch7, p 730, para 36.
43 vol 6, Sect 5, Ch7, p 730, para 36.
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17.

18.

19.

(2) The recommendations referred to in subsection (1) shall be considered by the
joint committee and the decisions of the said joint committee shall, when
approved by Parliament, be implemented by the President by making regulations.

(3) The regulations referred to in subsection (2)-

(a) shall-

(i) determine the basis and conditions upon which reparation shall be granted;

(ii) determine the authority responsible for the application of the regulations; and
(b) may-

(i) provide for the revision and, in appropriate cases, the discontinuance or reduction
of any reparation;

(i) prohibit the cession, assignment or attachment of any reparation in terms of the
regulations, or the right to any such reparation;

(iii) determine that any reparation received in terms of the regulations shall not form
part of the estate of the recipient should such estate be sequestrated; and

(iv) provide for any other matter which the President may deem fit to prescribe in
order to ensure an efficient application of the regulations.

(4) The joint committee may also advise the President in respect of measures that
should be taken to grant urgent interim reparation to victims.** (Bold added).

The Report of Parliament’s Ad Hoc Joint Committee on Reparations dated 24 June 2003, a
copy of which is annexed hereto marked “B”, discloses no evidence that the Joint
Committee discussed or considered the TRC’s urging of government to drop the closed list
policy, as set out in Vol 6 of the final report.

This is notwithstanding that the Joint Committee meeting took place more than a year
after the final volume of the TRC Report (Vol 6) was published revoking the ‘closed list’
recommendation.

It simply speaks of victims being individual victims identified through the TRC process
(under Context page 1). In so doing it adopted the Vol 1 ‘closed list’ recommendation
without discussion. For example, see under medical benefits:

3.3 Medical Benefits and other forms of social assistance

With regard to the specific cases of individual victims identified by the Act, the
Committee notes the assurance given by the President of programs put in place to
provide for medical benefits, education assistance and provision of housing as well
as other social benefits to address the needs of individual victims identified by the
Act. (Bold added).

44 Section 1 definition: 'joint committee' means a joint committee of the Houses of Parliament appointed in
accordance with the Standing Orders of Parliament for the purpose of considering matters referred to it in terms
of this Act
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20. As mentioned, the Act does not speak of a closed list. It also does not speak of identified

21.

22.

23.

24,

25.

26.

victims. It does not define victims as being confined to those specifically identified by the
TRC. Section 1 defines victims as follows:

'victims' includes-

(a) persons who, individually or together with one or more persons, suffered harm in
the form of physical or mental injury, emotional suffering, pecuniary loss or a
substantial impairment of human rights-

(i) as a result of a gross violation of human rights; or

(ii) as a result of an act associated with a political objective for which amnesty has
been granted;

(b) persons who, individually or together with one or more persons, suffered harm in
the form of physical or mental injury, emotional suffering, pecuniary loss or a
substantial impairment of human rights, as a result of such person intervening to
assist persons contemplated in paragraph (a) who were in distress or to prevent
victimization of such persons; and

(c) such relatives or dependants of victims as may be prescribed.

The definitions of “victim” and “gross violation of human rights” in section 1 of the TRC Act
are not time-bound or linked to identification or determination by the committees of the
TRC. Both are substantive definitions which, on their own terms, include all victims of
gross violations of human rights, not merely those actually identified by the Commission or
any of its committees.

The preamble to the Act further identifies as one of its purposes “the taking of measures
aimed at the granting of reparation to, and the rehabilitation and restoration of the human
and civil dignity of, victims of violations of human rights”, without reference to the limited
set of victims to be identified by the Commission or its committees during their lifespan.

Since the Joint Committee report simply refers to reparations to be awarded “to those
individuals or survivors designated by the TRC”, it is entirely possible that the portions of
Vol 2 dealing with the closed list was not placed before the Joint Committee for their
consideration.

Had the Joint Committee considered and debated the Vol 6 recommendations, it may very
well have called for a post TRC registration program and included such a measure in its
recommendation to Parliament.

It is apparent that neither the Joint Committee, Parliament nor the President applied their
minds to the Vol 6 recommendations. They manifestly misdirected themselves in not doing
so. Accordingly, all involved made far-reaching decisions without considering the TRC's
final recommendation on the matter.

This lapse or oversight warrants:
26.1. the reconvening of the Joint Committee or equivalent committee (such as the

Justice Portfolio Committee which has assumed oversight of TRC matters) to
consider the Vol 6 recommendations, and
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27.

28.

29.

26.2. if it deems appropriate, to make fresh recommendations to Parliament, and

26.3. if approved by Parliament, for onward transmission to the President to effect the
necessary regulations.

There is nothing in the Act preventing the reconvening of the Joint Committee or
equivalent parliamentary committee. Accordingly, there is no need to amend the TRC Act
or enact a new statute.

Amending the Act or legislating afresh would be an unnecessary and wasteful exercise and
kick the can down the road, as it could take several years to finalize.

The Ministry of Justice is urged to change its policy on the closed list in line with the final
recommendation of the TRC in the final volume of its report.

29.1. If government changes course, the Minister can then bring this change in policy to
the attention of the Justice Portfolio Committee (JPC).

29.2. The JPC should be reminded that back in 2003 the then President and then
Parliament erred in not taking into account the Vol 6 recommendations.

29.3. To the extent that the Joint Committee did consider the vol 6 findings and
recommendations in 2003 (which is not reflected in the committee report), it
should be asserted that it accorded wholly insufficient weight to the final
recommendations.

29.4. The Minister, together with the JPC, could be powerful voices calling for the
President and Parliament to reset this deep injustice.

lllusory obstacles

30.

31.

The DOJ’s internal note puts up illusory obstacles to abandoning the closed list and
establishing a victim registration process.

It firstly operates from the wrong premise when it discusses how to deal with “victims who
fell outside of the legislation.”

31.1. As mentioned above the Act defines a victim as a person who sustained the harm
set out in section 1 of the statute.

31.2. All victims who suffered such harm are covered by the Act.

31.3. The Act did not confine such victims to only those identified by the TRC during its
short operational period.
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31.4. Accordingly, victims who satisfy the section 1 criteria, cannot fall outside the

legislation.

32. Secondly the DOJ note errs in suggesting that only a statute may authorise a registration
process for victims.

32.1.

32.2.

32.3.

32.4.

32.5.

32.6.

The note suggests that “legislative amendments may have to be considered as
there would need to be a re-opening of the registration process”.

In support of this claim the note says that amendments to the TRC Act are needed
because the Act envisaged mechanisms for determining the truth about past
violations and the granting of reparations to persons were found to be victims.

The note appears to be claiming that no other body apart from the TRC's
subcommittees may carry out the registration of victims. There is no basis in law
for this claim. The procedures in question are administrative in nature and there
is no reason why they cannot be effected by regulations.

The method and mechanism of the process can be established in the regulations
described above. It is within the discretion of the President in making such
regulations to decide whether to direct the Minister or Department of Justice
(and/ or other department) to conduct the process or establish a dedicated body.

In this regard s 27(2) specifically authorises the President to make regulations in
respect of the implementation TRC's recommendations on reparations as
considered by the Joint Committee and approved by Parliament. The section also
empowers the President to issue regulations to determine the basis and
conditions upon which reparation shall be granted; and to determine the
authority responsible for the application of the regulations.

In addition, s 40(1)(a) of the Act authorises the President to make regulations
“prescribing anything required to be prescribed for the proper application of this
Act”, including, but not limited to any matter:

32.6.1. relating to the affairs of the President’s Fund, established in terms of s 42;%°

32.6.2. which the President deems necessary or expedient to prescribe in order to

32.7.

achieve the objects of the Act.

The only proviso is that any regulation under s 40 which may result in the
expenditure of State money must be made in consultation with the Minister of
Justice and the Minister of Finance.

45

Section 42 (2) of the Act stipulates that amounts payable from the fund to victims shall be done in terms of
regulations made by the President. Section 42(5) requires that the administrative work of the President’s Fund
shall be performed by officers in the Public Service designated by the Minister.

47



32.8. There is accordingly no need to amend the Act. The existing provisions are more
than sufficient to accommodate a post TRC registration programme.

33. Thirdly, the DOJ note relies on sections 47A — 47C as to why the Act has to be amended. It
makes the following claims.

33.1. Section 47A — 47C of the Act leaves out persons who attempted to give
statements to the TRC but were unable to do so.

33.2. These sections are limited to where the Minister appoints a subcommittee on
amnesty after the dissolution of Commission, or if it appears that any matter
needs to be dealt with further as a result of a court order or settlement.

33.3. Section 47C also does not give the Minister the power to correct any error in
relation to a decision or an omission to make a decision by the TRC. It refers
expressly to errors relating to notices, proclamations (such as an amnesty
proclamation) and any other publication, excluding the final report by the
Commission.

34. The author of the DOJ note misinterprets these sections. Section 47 deals with the
consequences of dissolution, while ss 47A and B deal with the establishment of
subcommittees to address any subsequent court orders or settlements.

34.1. The claimed exclusion of those who attempted unsuccessfully to make
statements does not appear anywhere in these sections.

34.2. Sections 47A and B deal with the creation of subcommittees to address matters
arising from court orders or settlements, post the dissolution of the TRC. They are
not relevant for this question, but they are put up as if they exclude a post
commission registration process. They do not.

34.3. Lastly, the author of the DOJ note relies on s 47C to say that it cannot be used to
correct any error made the TRC.

34.3.1. The note suggests that if the TRC made an error in respect of the closed list,
those advocating for its abandonment may not make use of this clause to
correct that error.

34.3.2. While s 47C may not be used to correct an error in the TRC Report, this
argument is a non-sequitur. The TRC reversed itself on this question in the
final volume of its report. There is no error to correct.

35. In short none of these sections provides the slightest support for the contention that the

Act needs to be amended to abandon the Closed List Policy or to effect a post commission
program to register victims.
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Post TRC registration of victims

36.

37.

38.

39.

40.

As far as it is known, South Africa is the only country in the world that, post the closure of
its truth commission, excluded victims who had been unable to make a statement to the
commission, from benefitting from reparations. It is a shameful distinction.

Countries such as Brazil, Peru, Guatemala, and Sierra Leone, in order to fulfil their
obligation to reach out and register all victims of human rights violations, established
ongoing victim registration procedures well beyond the winding up of their truth
commissions.?® In other countries that have limited the victim registration periods such as
Argentina and Chile, these procedures were frequently reopened or extended.?’

In Chile, 20 years after the restoration of democracy and 15 years after the registration of
victims of enforced disappearance and killings had been finalized, the government
reopened the victim registration process.

In general, the international community recognizes that truth commissions are only
capable of registering a small fraction of victims. In Argentina, Chile, Peru, Guatemala, and
Sierra Leone, victim registration processes were undertaken after the commissions
published their reports, consistently exceeding the number of victims registered through
the truth commission process.*®

It is telling that in countries with less capacity and resources than South Africa, such as
Sierra Leone, have offered reparations and other victim assistance programs to victims,
without requiring participation in a truth-seeking process or being officially listed in a truth
commission report.*?

46 Naomi Roht-Arriaza, Reparations, Decisions and Dilemmas, 27 HASTINGS INT'L & Comp. L. REv. 157, 171 (2004) (“In

Brazil, ... a 1996 law . . . sets up a commission to process ongoing claims.”); Milagros Salazar, Rights—Peru: At
Last, Reparations for Civil War Victims, GLOBAL GEOPOLITICS & PoLITICAL EcoNoMY (Feb. 9, 2011), (noting that Peru’s
victims’ registry is not yet completed); Due Process Law Foundation, Victims Unsilenced: The Inter-American
Human Rights System and Transitional Justice in Latin America, 1, 7-30 (2007), (describing in detail the ongoing
Guatemalan reparation process); Justice in Perspective, (noting that the National Commission for Social Action
(NaCSA) has been designated by the Sierra Leone government to implement reparations.” The NaCSA is therefore
in the process of establishing a Special Unit for Reparations within the NaCSA, and a Special Fund for War Victims,
with a database of identified war victims and an outreach programme to publicize its work.”

47 Roht-Arriaza at 170-72 (“In the wake of military dictatorships during the 1970s and 1980s in Chile, Argentina and

Brazil, the newly-elected civilian governments of those countries agreed to institute reparations programs for
victims of the human rights violations of their prior dictatorial regimes . ... In Chile... [i]n 1992, the Congress
created the Corporation for Reparation and Reconciliation to provide compensation and rehabilitation to victims'
families . . . . Anyone whose name appeared in the commission's report, or who was later added by the
corporation, was considered a “victim,” and no additional proof was required. Scholarships provided for the
children of those killed or disappeared allowed for secondary or university study until the child turned thirty-
five; some eight hundred children made use of the subsidy, which includes tuition and a living allowance. Free
medical and psychological care, through the Ministry of Health's “Program of Reparation and Integral Health
Care,” was available to a broader group of victims' relatives and to survivors of the violations.) (Emphasis
added).

48 TRC of S. Afr. Report, Volume 6, § 5, Ch. 7: Recommendations, § 37 (Mar. 2003) (“It needs to be noted that, in

many other countries which have gone through similar processes, victims have been able to access reparation
many years after the truth commission process has been completed.”).

49 Mohamad Suma & Cristidn Correa, Int’l Ctr. for Transitional Justice, Report and Proposals for the Implementation

of Reparations in Sierra Leone (2009) in Justice in Perspective.

49



41.

42.

In Nepal, the State has offered health care benefits to victims in the absence of a truth-
seeking process or a closed victims’ list.*®

The government in establishing a post-TRC registration program could partner with local
victim groups and civil society organisations. These groups could help to identify possible
victims and assist applicants in gathering the necessary information and documentation.
Government could also seek to partner with international NGOs experienced in the
creation and running of victim registration programs, such as the Global Survivors Fund.

Will abandoning the Closed List open the flood gates?

43,

44,

45.

46.

It is assumed that the main reason for the resistance of the State to abandoning the closed
list policy is that it will open the floodgates to masses of people claiming to be victims of
apartheid-era cases.

It has to be asked whether this is in fact the case. The short answer is that there will be no
opening of the floodgates.

44.1. In the first place, some 27 years have elapsed since the TRC closed its doors to
victims. The vast majority of victims who would have qualified as victims have
passed away over the last 3 decades.

44.2. Secondly, anyone wishing to register as a victim needs to demonstrate that he or
she is a victim as defined in s 1 of the Act, namely that he or she suffered a gross
human rights violation (confined to acts of killing, abduction, torture or severe ill-
treatment) or is a relative or dependent of such a victim.

44.3. This will require putting up some proof such as a death certificate, medical report,
post mortem report, court or other official record, news report or marshalling
other evidence demonstrating such victimhood or relationship to the victim in
question.

44.4. In reality this means that the numbers are not going to be significant. The
amounts to be paid will be fairly modest and will hardly place a strain on the
national fiscus.

Those who qualify will only be entitled to the same benefits already disbursed to those on
the closed list. This will include the once off pro-rata payment of R30 000 each (which will
have to adjusted for inflation). Those who are able to register as victims may also apply
for health and education benefits under existing regulations.

This memo does not suggest that these rather meagre reparations are adequate or
sufficient. That is beyond the scope of this opinion, which is confined to pointing the way
forward to dismantling the closed list policy. While those who qualify will only be awarded

50 From Relief to Reparations: What Can Still Be Done for Transitional Justice in Nepal, Report written by Ruben
Carranza, Director, Reparative Justice Program, ICTJ; with input from ICT] Nepal office, for the UN Office of the
High Commissioner on Human Rights (OHCHR) 2011.
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the same modest support already afforded to those on the closed list, it will nevertheless
put right a wrong and provide much needed relief to many in dire need.

HOWARD VARNEY
Johannesburg
27 October 2024
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Appendix 3: Recommendations of Report of the Ad Hoc Joint Committee to Parliament

The Report of the Ad Hoc Joint Committee on Reparations®! recommended the following:

Final Reparations: The Committee, having considered the President's
recommendations regarding final reparations, endorses the commitment of the
government to provide a once-off grant of R30 000 to those individuals or survivors
designated by the TRC, over and above the other material commitments already
mentioned.The Committee notes, but does not accept, the contentions put
forward that the amount proposed is inadequate and that at minimum the 2 975
declared victims whose rights to seek legal recourse against successful amnesty
applicants for damages have been extinguished, are entitled to assessment of the
losses suffered and to commensurate compensation.

Symbols and Monuments: The Committee supports the President's
recommendation calling for systematic programmes to project the symbolism of
struggle and the ideal of freedom through academic and informal records of
history, cultural and art forms, erecting symbols and monuments that exalt the
freedom struggle, including new geographic and place names.

Rehabilitation of Communities: The Committee supports the government's
commitment to the continued payment of special emphasis on the rehabilitation of
communities that were subjected to intense acts of violence and destruction.

Medical benefits and other forms of social assistance: With regard to the specific
cases of individual victims identified by the TRC Act, the Committee notes the
assurance given by the President of programmes put in place to provide for
medical benefits, education assistance and provision of housing as well as other
social benefits to address the needs of individual victims identified by the TRC
Act.”>?

The Ad Hoc Committee also noted that the final TRC report comments that: "the failure of
the responsible government bodies to provide the required information, combined with
the fact that victims return constantly to the President's Fund and the RRC empty-handed,
points to a complete breakdown in the agreement forged between government
(Interministerial Committee on Reparation) and the RRC".>3

The Committee therefore proposed that Parliament should be provided with regular reports
by the government on progress made in this regard at least once a year, in order to exercise
oversight.

51 Ad Hoc Committee on Reparations. 2003. Final Report Adoption [Online]. Cape Town, South Africa.
Available: https://pmg.org.za/committee-meeting/2624/ [Accessed: April 21, 2025]

52 Ad Hoc Committee on Reparations. 2003. Final Report Adoption [Online]. Cape Town, South Africa.
Available: https://pmg.org.za/committee-meeting/2624/ [Accessed: April 21, 2025]

33 |bid, https://pmg.org.za/committee-meeting/2624/ [Accessed: April 21, 2025]
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The final report of the Committee was put forward to Parliament and approved along with
the measures to enable the President to make regulations to that effect without extensive
discussion, in a single brief sitting of Parliament, on 24 June 2003.
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Appendix 4

South Africa’s unfinished business
of

reparation for apartheid violations
Policy, legislation, statements, actions & status 1996 - 2024/5

Research report compiled by Judy Seidman, Johannesburg, May 2025

With Khulumani Galela Reparations Movement
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EXECUTIVE SUMMARY

This research report tracks the development and execution of official policy regarding
reparations for apartheid era violations over the period from 1996 to 2025.

The facts presented in this report demonstrate that:

e South Africa’s Truth and Reconciliation Commission (TRC) resulted from a negotiated
compromise, as part of the handover from the apartheid regime to the democratic
government. This negotiated wording made the TRC's enabling legislation vulnerable — and
frequently subject — to different and sometimes contradictory interpretations.

e This opened the way for persons unhappy with government’s publicly proclaimed
intentions, obligations and commitments to pressure government to step back from
accountability and redress for apartheid crimes. (It is outside the remit of this research to
determine whether this pressure resulted in "hidden deals".)

e Limitations and structural and process problems within the TRC itself hampered outcomes.
These included: insufficient outreach to victims and survivors; limited definitions of who
qualified for reparation; lack of investigative capacity to prove or disprove victims' and
survivors' claims plus a misplaced reliance on the truthfulness of perpetrators to provide
proof of those claims; and the decision to limit victim hearings and statements to a mere 18
months.

e From 1998 — half-way through the TRC process — government instructed the TRC to
compile a “closed list” of confirmed victims, then arbitrarily ruled that only those named
on the final list could qualify as victims and receive reparation.

e In 2003, after the TRC closed, government revised TRC recommendations, which called for
inclusive and adequate reparations, replacing them with regulations providing limited
reparation payments and benefits, and restricting these to only those on the “closed list”.

e Government's implementation of these post-TRC decisions resulted in a reparation roll-out
of minimal benefits (which were neither inclusive nor adequate) to a fraction of those who
should qualify under the enabling legislation.

This research concludes that the evidence:

o affirms the failure of government to provide inclusive, adequate and appropriate redress,
reparation, accountability, justice and truth for those who suffered apartheid gross human
rights violations;

e confirms victims demands for inclusive, adequate and appropriate reparation and redress;

e supports calls for government to:

= review post-TRC regulations stalling justice and redress;

= conduct a full audit of what has paid out and to whom it has been paid; and

= (re) open a national process to provide redress and justice, and restore
human dignity to those suffering under the denial of these for the past 25
years.
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GLOSSARY OF ABBREVIATIONS AND ACRONYMS

ConCourt - South Africa Constitutional Court (Braamfontein, Johannesburg)
CSVR - Centre for the Study of Violence and Reconciliation
DO]J & CD - Department of Justice and Constitutional Development, South Africa

HRVC - Human Rights Violations Committee of the South African Truth and
Reconciliation Commission

IDT - Independent Development Trust: state-owned entity that manages
implementation and delivery of social infrastructure development in South Africa

IEC - Independent Electoral Commission of South Africa

IRG - Individual Reparations Grant: monetary grant for reparation for individuals who
suffered apartheid-era human rights violations in South Africa

KGC - Khulumani Galela Campaign: civil society campaign for reparations for apartheid
era victims and survivors

KGRM - Khulumani Galela Reparations Movement: the NGO incorporated to act for the
Khulumani Galela Campaign in 2025

KSG - Khulumani Support Group: initially composed of groups formed to support
victims appearing before the TRC from 1996; incorporated as an NGO in 2000,
representing victims and survivors of apartheid human rights violations nationally
until 2020.

NPA - National Prosecuting Authority of South Africa; responsible for state prosecutions
within the South African justice system.

PCLU - Priority Crimes Litigation Unit of the NPA; established to manage investigations
and prosecutions of crimes and offences of national and international security
concern.

PF - President’s Fund; fund established under TRC Act to provide reparation and
redress to victims identified under the Act.

RRC - Committee on Redress and Reparations of the South African TRC

SACT] - South African Coallition of Transitional Justice: coalition of civil society groups
formed in 2010 to further transitional justice in South Africa.

TRC - Truth and Reconciliation Commission

TRC Act - short title referring to the Promotion of National Unity and Reconciliation Act
of 1995, that established South Africa’s TRC.

TRC Unit - Department of Justice and Constitutional Development unit established in
2005 to manage post -TRC implementation of redress, reparation and justice.

TRC Vol 7 list - List published by TRC in Vol 7 of final TRC report, comprising names of
persons identified by the TRC as veterans, victims and survivors of apartheid-era
human rights violations

UIR - Urgent Interim Grant; grant of between R2 500 and R5 000 provided as
temporary measure to TRC-identified victims and survivors of human rights
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violations, to provide urgent relief while final reparations were determined and
implemented.
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Pic: Demonstration demanding reparation for apartheid gross human rights violations, 29 October 2020

1

1. INTRODUCTION: South Africa’s failed reparations

...the state reneged on both of its constitutional obligations in relation to the post-
TRC process. It failed to prosecute and has provided wholly inadequate
reparations. Its cruel and misguided “closed list policy” excluded many thousands
of victims from the benefits of reparations. R2 billion in the President’s Fund
remains unspent. Successive post-apartheid governments have destroyed the
social compact struck with us.

i
SEP!
- Constitutional Damages Case, Lukanya Calata applicant,

[l

2025

In 1996, South Africa’s democratic government publicly acknowledged its moral, ethical,
legal, constitutional and international responsibilities to right the wrongs of apartheid,
and committed to ensure redress and repair for apartheid era human rights violations.

To do this, the government established the Truth and Reconciliation Commission (TRC) to
bring restorative justice rather than retribution, by providing:

the full truth about apartheid-era human rights abuses;

reconciliation based upon perpetrators’ admission of guilt and apology, and victims’
forgiveness;

redress and reparation for economic, social, and human damage suffered; and

a commitment that “never, never again” will the state carry out or permit human rights
violations.

54 FINAL TRC Constitutional Damages Application NOM and FA unsigned.pdf, para 27, Lukanya Calata

applicant, 2025, p. 26, JAS personal digital files
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Despite the widely accepted narrative that South Africa’s TRC embodies the “gold standard”
for post-conflict resolution, veterans, victims and survivors argue that they have not
recieved redress, reparation or even truth-telling. Today, not one of the TRC's basic
objectives has been fully met:

B Truth: The TRC expected that victims and survivors would describe the gross human rights
violations that they had suffered; their testimony would be confirmed by perpetrators who
would receive amnesty in return for telling the truth about their crimes. But despite estimates
that hundreds of thousands of persons suffered from apartheid-era violations, the TRC
recognised only 22 000 people as victims. Of 7 112 amnesty applications from perpetrators, the
TRC refused to grant amnesty to 5 392 perpetrators, most on the grounds that they had not
told the whole truth.

B Reconciliation: Few perpetrators admitted their crimes, apologized or showed remorse.
Victims and survivors felt that they were expected to forgive those who damaged their lives and
killed their loved ones, but did not receive adequate repair for damage done. Many say: “there
can be no reconciliation without reparation”.

B Reparation: Despite the TRC’s efforts and recommendations, government regulations and
administrative structures put into place after the TRC closed down are widely viewed as failing
to provide adequate and inclusive reparations.

Summary of reparations implementation (See section 6 below for details)

Government regulations decreed that ONLY people who who testified to the TRC,
and were verified by the TRC as victims, would receive reparations. This is called
the “closed list”.

Of the 22 thousand people verified as victims by the TRC, only 17 398 have been
paid reparations. Tens and possibly hundreds of thousands of people who were
victims of apartheid’s gross human rights violations were not on the “Closed List”,
and did not receive reparations.

Government paid each “qualified” victim a once-off final payment of R30 000. In
terms of non-cash benefits, education for victims and dependents has had
minimal roll-out, while no medical care, housing, or community rehabilitation
benefits have been nrovided to date (as of Mav 2025).

1.1 The reparations research

1.1.1 Problem statement and scope

This research explores what the TRC accomplished in terms of reparation and redress, and more
broadly what has been done to provide reparation in the quarter century since the formation of the
TRC. It seeks to answer these questions: what reparation was promised? what was provided? and
what led to the gaps in and failures of this provision?To answer these questions, this research
considers:
B Government’s approach, aims and committments to the provision of reparation and redress
for apartheid-era violations and its international obligations and commitments:
e negotiation and agreements that influenced the formation and work of the TRC;
e the trade-off of amnesty and truth-telling for government-provided redress and
reparations; and
e the Promotion of National Unity and Reconciliation Act 34 of 1995 — limitations,
guestions and differing interpretations.
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B The TRC process itself:
e defining gross human rights violations, limitations on who should qualify for reparations,
and the process of identifying who should recieve reparation from government;
e TRC problems around investigation, providing proof and evidence of violations; and
e government limitations on time and resources for investigating and identifying human
rights violations;
e the “closed list”: imposition and results.

B The post-TRC government process:
e Presidential/ parliamentary 2003 decisions on TRC recommendations;
e Post-TRC regulations and administrative structures controlling reparations
implementation

B The current status of reparation roll-out as of 2025.

1.2 Research methodology*°:

This research is primarily based upon collecting and collating available research and
resources about the TRC process; the Commission's decisions and recommendations; and
government decisions, processes and implementation after the TRC closed down. Much of
this research has been compiled over the past two decades by organisations and individuals
aligned to the South African Coalition for Transitional Justice.

This report also relies on extensive desktop research using government reports and public
information, interviews with key informants within government and with TRC officials and
investigators, as well as with civil society stakeholders. Information on government’s
position and the state of reparation today relies primarily on research conducted by Sithle
Mackenzie-Gcilitshana and Oratile Kgantsi for the SACT]J, including analysis of administrative
data, government reports, and interviews with officials.

Further information has been drawn from TRC documents released by the DOJ & CD in 2016
in response to a PAIA request by Khulumani Support Group, including minutes of TRC
national and provincial meetings and RRC meetings; as well as internal and public reports
and correspondence, dated between early 1996 and the closure of the RRC and HRVC
sections in mid 1998.

Additional participant observation and research with veterans, victims and survivors has
provided a wealth of information on victims’ experiences in accessing reparations and the
reparations’ roll-out, as well as insights into expectations and demands for addressing gaps
in the provision of reparations to date. We thank all these individuals for sharing their
stories.

55 See Bibliography: note on research sources for details
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Pic: Demonstration for reparations now; Wits, October 2014
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Pic:
Demonstration at
ConCourt,
Johannesburg, on
29 October 2021

2. Negotiated compromise on justice, reparation and redress

South Africa made a deal with itself in 1994 to trade justice for peace. The South
African Truth and Reconciliation Commission (TRC) was a noble idea, but it was also
a compromise. Murderers confessed and walked free. Victims told their stories and
waited for justice that never came. Some were denied even that. Over 300 cases
were referred by the TRC for further investigation and prosecution. Most have
gathered dust for two decades. The question isn’t just “Why the delay?” It's “Who
wanted it this way?”

- Rabbie Serumula, Poetic Licence: Murders Confessed and Walked Free>°

The Promotion of National Reconciliation and Unity Act (the Act) was a contested
piece of legislation. Its protracted passage through cabinet and Parliament and its
final form mirror the many different interests, fears and perspectives in South
African society...

The new government settled on a compromise. Focusing not only on those violations
committed by the former state, the Act chose instead to focus on violations
committed by all parties to the conflict. It eschewed notions of vengeance or
retribution, and instead created a mechanism for the granting of amnesty for
politically motivated actions, providing full individual disclosure was made.

- TRC Report Volume Five Chapter Six: Findings and Conclusions®’

56 Rabbie Serumula|, Poetic Licence: Murders Confessed and Walked Free, https://thestar.co.za/saturday-

star/news/2025-05-02-poetic-licence/
57 Report of the TRC Volume FIVE Chapter SIX Findings and Conclusions p.196,
https://www.justice.gov.za/trc/report/finalreport/Volume5.pdf
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2.1 The TRC Act

It is common cause that South Africa’s Truth and Reconciliation Commission’s innovative
approach to post-conflict reconciliation, truth-telling, justice and redress, emerged from the
negotiated settlement that ended the apartheid regime and introduced a democratic
elected government.

The TRC’s enabling legislation, the Promotion of National Unity and Reconciliation Act (34)
of 1996, (called the TRC Act) gives ample proof of the TRC's roots in that negotiated
settlement. The founding principles of TRC Act quotes word for word the “Post-Amble” of
South Africa’s interim Constitution of 1993 (the section entitled 'National Unity and
Reconciliation')*®, which details the negotiated way forward:

SINCE the Constitution of the Republic of South Africa, 1993 (Act 200 of 1993),
provides a historic bridge between the past of a deeply divided society characterized
by strife, conflict, untold suffering and injustice, and a future founded on the
recognition of human rights, democracy and peaceful co-existence for all South
Africans, irrespective of colour, race, class, belief or sex;

AND SINCE it is deemed necessary to establish the truth in relation to past events as
well as the motives for and circumstances in which gross violations of human rights
have occurred, and to make the findings known in order to prevent a repetition of
such acts in future;

AND SINCE the Constitution states that the pursuit of national unity, the well-being of
all South African citizens and peace require reconciliation between the people of
South Africa and the reconstruction of society;

AND SINCE the Constitution states that there is a need for understanding but not for
vengeance, a need for reparation but not for retaliation, a need for ubuntu but not
for victimisation;

AND SINCE the Constitution states that in order to advance such such reconciliation
and reconstruction, amnesty shall be granted in respect of acts, missions and
offences associated with political objectives and committed in the course of the
conflicts of the past;

AND SINCE the Constitution provides that Parliament shall under the Constitution
adopt a law determining a firm cut-off date, which shall be a date after 8 October
1990 and before 6 December 1993, and providing for the mechanismes, criteria and
procedures, including tribunals, if any, through which such amnesty shall be dealt
with. - Promotion of National Unity and
Reconciliation Act (34) of 1996°°

58 SA Interim Constitution 1993: Chapter 15 of the Constitution of the Republic of South Africa, Act No. 82 of
1993, “National Unity and Reconciliation” pp. 139-40 https://www.justice.gov.za/legislation/acts/1993-

200.pdf
%9 Promotion of National Unity and Reconciliation Act (34) of 1996, p. 2
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This research does not have the scope and capacity to investigate whether early 1990s
negotiations between the apartheid regime and liberation movement leaders contained
“hidden deals” that may have limited revelations about apartheid- era human rights
violations and blocked prosecution of and liability for apartheid-era perpetrators.

However, there is nothing hidden in the clauses above, first posited in the Interim
Constitution, then repeated in the TRC Act. We suggest that these clauses leave room for
vastly differing understandings about what was agreed during the early 1990’s negotiations,
and may have laid the groundwork for the limitations and difficulties that confronted the
TRC.

2.2 Coverage and gaps around reparation in the negotiated solution

The assertion of “a need for reparations” fails to specify what qualifies a person to recieve
reparation, what amount of reparation is appropriate, and who pays for reparation. The Act
states these matters shall be considered by the TRC, which shall “make recommendations”
to the President and Parliament, who determine regulations for reparation, which in turn
guide the executive branch of government as they implement roll-out.®°

In contrast, TRC Act is explicity and direct about the TRC’s role in relation to amnesty:
“amnesty shall be granted for acts...” While the Interim Constitution does not specify
mechanisms, criteria and processes (‘including tribunals, if any’) required for granting
amnesty, the TRC Act empowers the Commission itself to grant amnesty to perpetrators and
the institutions they work with, where perpetrators apply for amnesty in compliance with
the Act.®!

The Act does not prescribe what happens to perpetrators who fail to apply for amnesty, fail
to tell the truth, or are denied amnesty by the TRC. However, the Act does provide that “No
person, organisation or state shall be civilly or vicariously liable for an act, omission or
offence committed between 1 March 1960 and the cut-off date by a person who is
deceased, unless amnesty could not have been granted in terms of this Act in respect of
such an act, omission or offence”.®? This clause appears to give a blanket release from
liability to deceased perpetrators, and also to their employers, the state and other
organisations involved in their crimes.

Just how these clauses were understood by polical forces alligned to the apartheid regime
are reflected in comments from a person who had been part of those negotiations, which

were made at the Parliamentary Portfolio Committee on Justice and Constitutional Affairs,
on 29 January 2014

Ms Mudean Smuts (DA spokesperson for Justice) spoke at length about her own
involvement in setting up the TRC and the government’s reparations. She stated
explicitly that the issue of the TRC granting amnesty to perpetrators was intrinsically
linked to the payment of reparations to victims — that when government gave amnesty to
perpetrators, victims lost their rights to claim against perpetrators; government
therefore offered reparations to victims to make that an acceptable solution. ...

80 |bid,Chapter 4, section 4 (f) p. 6
51 |bid, Chapter 2, section (4)(c), p. 6
52 |bid, Chapter 4, section (7)(c), p. 16
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Since then, Ms Smuts argued, the process was closed and could not be reopened. There
could be no reparations to persons other than those who had appeared before the
TRC.... Ms Smuts maintained, government was adamant that no one else (beyond those
already paid out) qualified for reparations: “The law dictates who the victims are, this
cannot be reopened”.

...Ms. Smuts added that she personally argued against both the TRC recommendations
for reparations, and the R30 000 amounts actually given out by government.®3

The TRC itself recognised concerns about the Act was interpreted, and the impact of this on
TRC outcomes. The TRC Report Vol 6 notes that:

The interpretation adopted by the [Amnesty] Committee has been criticised because it is
perceived as having inhibited the potential of the amnesty process to contribute to the
overall objective of the truth and reconciliation process, namely of establishing as
complete a picture as possible of the political conflicts of the past. It has been argued
that it was not conducive to the overall objective of the process to allow amnesty
applicants to be selective about the information on past political conflicts they were
prepared to share with the South African public. According to this argument, applicants
... were able to hold back information about incidents that were unlikely to be uncovered
in the future, an attitude that frustrated the very intention of the overall process.

The Committee took note of these arguments, but remains satisfied that it gave a proper
interpretation of its obligation as required by the law. The perceived limitations were
inherent in the provisions of the Act itself and were accordingly beyond the Committee’s
control.®4

How these negotiations on justice, redress and reparations were embedded in the TRC Act,
the differing interpretations of these, and the effect of these on subsequent government
regulations for reparations, are examined in the following sections.

63 ] Seidman: notes on meeting between Khulumani Support Group and Parliamentary Portfolio Committee
on Justice and Constitutional Affairs, 29 Jan 2014 (personal papers)
64 Report of the TRC Volume 6, Section 1, Chapter 1, p.10
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Pic: Demonstrators demand reparations now; Wits, October 2014

3. TRC functions and processes

3.1 The TRC Mandate: The TRC’s functions as defined in the Act consisted of:

(a) establishing as complete a picture as possible of the causes, nature and extent of the
gross violations of human rights which were committed during the period from 1
March 1960 to the cut-off date, including the antecedents, circumstances, factors
and context of such violations, as well as the perspectives of the victims and the
motives and perspectives of the persons responsible for the commission of the
violations, by conducting investigations and holding hearings;

(b) facilitating the granting of amnesty to persons who make full disclosure of all the
relevant facts relating to acts associated with a political objective and comply with
the requirements of this Act; st

(c) establishing and making known the fate or whereabouts of victims and by restoring
the human and civil dignity of such victims by granting them an opportunity to relate
their own accounts of the violations of which they are the victims, and by
recommending reparation measures in respect of them; and

(d) compiling a report providing as comprehensive an account as possible of the activities
and findings of the Commission contemplated in paragraphs (a), (b) and (c), and
which contains recommendations of measures to prevent the future violations of
human rights.5*

Note that the Act does not expect the TRC to compile a full and complete list of gross human
rights violations, nor to provide a complete record of persons qualified for reparation; nor to
determine who qualifies for reparations; nor to finalise what those reparations should entail.

3.2. TRC Committees: To accomplish their stated mandate, the TRC Act formed three
committees: the Committee on Human Rights Violations (the HRVC) to “...deal, among other

55 Op. Cit.,Promotion of National Unity and Reconciliation Act, Chapter 2 section 3 (1)(a) p.4
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things, with matters pertaining to investigations of gross violations of human rights”®; the
Committee on Amnesty to “...deal with matters concerning amnesty”; and the Committee on
Redress and Reparations (the RRC) to “...deal with matters referred to it relating to
reparations”.

These Committees developed structures and working procedures as they confronted the
massive and somewhat ambiguous tasks assigned to them. Unsurprisingly, these
procedures emerged as complex and even convoluted, and changed over time.

First, the HRV Committee had to agree upon what constituted violations and victims within the
terms of the Act, and collect information to establish “as complete a picture as possible” of what
had happened. Where the HRV Committee’s investigations and hearings found that a gross
violation of human rights had been committed, and identified the victim of that violation, the
HRV Committee refered the person to the RRC to assess whether that person qualified for
reparation.’” The Amnesty Committee hearings for perpetrators could also identify an act for
which they gave amnesty, and a person who was a victim of that act; the Amnesty Committee
also referred the victim identified to the RRC.%8 The RRC in turn considered each application
received and the accompanying evidence to confirm the person qualified , and to decide whether
the person could therefore apply for reparation.®® The RRC also could arrange an initial payment
of between R2000 and R3000 to assist the victim, called the Urgent Interim Reparation Grant
(UIR).

The decision on what final reparations would entail was only decided after the TRC presented
their recommendations for reparation to the President, who then made (his own)
recommendations to Parliament, who then voted on what the final reparations should be, after
which the executive (the Presidency and the Ministry of Justice) to put in place regulations and
administrative structures to provide the reparations.

3.3 Problems and limitations of these processes: Each of these steps presented stumbling
blocks for victims’ access to reparation.

3.3.1. Victims unable to access to TRC officials / statement-takers

Undoubtedly the largest category of victims who were not recognised and approved for
reparations by the TRC are those who simply were unable to access the TRC process. The TRC
final report, Vol. 5, acknowledges “Its failure to deal with significant geopolitical areas, and the
violations that occurred in those areas, in sufficient detail”:

The substantial violations that were perpetrated, primarily by security force members, in
areas such as Venda, Lebowa and Bophuthatswana are dealt with only cursorily. In short,
the Commission did not have the resources or sufficiently qualified personnel to make a
significant research or investigative impact in these regions. If one considers that the
northern areas of the country included seven homelands, each with their own security
forces and vigilante groupings, and were served by the modest resource capacity of the
Johannesburg office of the Commission, the omission is understandable.”®

Many people were too poor, ill, or living in distant rural areas, to travel to testify to TRC officials.
Others did not hear radio announcements calling for people to come to the TRC; or did not have

% |bid., Chapter 3 section (3) (a) p. 5.
57 1bid., Chapter 3(15): p.11.

68 |bid., Chapter 4(22): p.17.

8 1bid., Chapter 5(26): p.19.

70 Op. Cit., TRC report vol 5 p.20
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political connections who informed them that they could apply. Many transitional justice
advocates have remarked that the inability to access the TRC effectively discriminate against rural
people, those in extreme poverty, and those living in the previous bantustans.

Case Study: Maribolle Mampuru: wife of Sekhukhuneland (Limpopo) chief banished in
1961 to the rural Eastern Cape resulting in severe hardship, isolation and poverty for
her family for next 30 years leading to the untimely death of her husband. She was not
informed how to access the TRC, and did not make a statement to TRC.

Case Study: Sithole Thulisiwe Gladys: kidnapped and held at Tokoza Hostel in East
Rand during 1990s violence; son killed by Stability Unit soldiers in 1993; forced to
leave home in Tokoza after violent attacks. She was never informed about the TRC,
and did not make a statement to them.”?

Still other people attempted to give statements to the TRC but were but unable to do so,
often due to long queues and limited time that statement-takers had to investigate cases
in a given area.

Case Study: Sindiswa Mais Phungula and Gida Nontuci queued together to give
statements to TRC on same incident (the Germiston bombing); Phungula was able to
give her statement but Nontuci was still in the queue when the statement-takers closed
for the day. Phungula received reparation and Nontuci did not.”2

3.3.2. Early closure of TRC victims' hearings

Another large contingent of veterans, victims and survivors were unable to attend the hearings
because of a decision to close down the HRV Committee in December 1997, after 18 months of
holding hearings and statement-taking. Many who had planned to give statements were closed
out. The TRC reports:

Since the Commission stopped taking statements in December 1997, hundreds of people
have come forward to make statements. Unfortunately, the Commission had to make the
painful decision to restrict the list of victims to those who came forward before the cut-off
date. This means that many victims have been left out of the process with no hope of
reparation.”

3.3.3. Definition of a “gross violation of human rights” under the TRC Act:

A second major barrier to victims submitting statements to the TRC came from the restricted
definition and at times differing understandings of what constituted a gross human rights
violation that would require reparation in terms of the TRC ACT. The TRC report Vol 5 comments
that the definition in the Act of gross violation of human rights:

J. Seidman personal collection, digital files

72 |bid., case no.3
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... limited the attention of the Commission to events which emanated from the
conflicts of the past, rather than from the policies of apartheid. There had been an
expectation that the Commission would investigate many of the human rights
violations which were caused, for example, by the denial of freedom of movement
through the pass laws, by forced removals of people from their land, by the denial
of the franchise to citizens, by the treatment of farm workers and other labour
disputes, and by discrimination in such areas as education and work opportunities.
Many organisations lobbied the Commission to insist that these issues should form
part of its investigations. Commission members, too, felt that these were important
areas that could not be ignored. Nevertheless, they could not be interpreted as
falling directly within the Commission’s mandate.

... [this approach to defining a gross violations of human rights] excluded
individuals from recognition and from access to reparations, and many people
remained aggrieved.’*

The TRC Act defines “gross human rights” for reparation purposes as:

...the violation of human rights through-

a. the killing, abduction, torture or severe ill-treatment of any person; or

b. any attempt, conspiracy, incitement, instigation, command or procurement to
commit an act referred to in paragraph (a),

which emanated from conflicts of the past and which was committed during the period

1 March 1960 to the cut-off date within or outside the Republic,

and the Commission of which was carried out, advised, planned, directed, commanded

or ordered, by any person acting with a political motive*

To qualify for reparations, the violation must:

e consist of killing, abduction, torture or severe ill-treatment;
e have been committed between 1 March 1960 and 1994; and
e have been committed by a person or persons acting “with a political motive”.

Each of these criteria were subjected to ongoing debate and differing interpretation, both
within and outside the TRC. Moreover, as the TRC's HRV processes unfolded, instructions
about what counted as a violation in terms of the Act also changed.

In conducting this research, we have not found any comprehensive study of what actions
were recognised (or not recognised) by the TRC as gross human rights violations covered by
the Act, and the reasoning behind those decisions. The information collated here comes from
various sources: interviews with TRC statement-takers about what they were instructed to
record as gross human rights violations; stories of people who were turned away by the TRC
because the violations they suffered were not acknowledged “under the Act”; and minutes of
TRC meetings.

This information confirms that violations in the following categories were often not accepted
as gross human rights violations in statements submitted to the TRC:

i. Rape and gender crimes: It is common cause that the TRC did not adequately report rape
and gender violence as a gross human rights violation. The TRC's final report acknowledges
that “Violations involving sexual torture are also inadequately documented in these

74 Op. Cit.,TRC Report Vol 5, page 11



summaries. Despite the fact that rape formed part of the fabric of political conflict in the
East Rand townships and in the bloody battles in KwaZulu Natal during the early nineties, it
was infrequently reported in HRV statements to the Commission.”””

The TRC's report does not give reasons for rape being “infrequently reported” to the
commission. However, minutes of a TRC meeting with the African Gender Institute on 14
May 1996 contain comments by a TRC investigator that they were instructed not to record
statements of rape, on the grounds that “rape is an intensely personal crime and unlikely to
be done by a person acting under political instruction”.”® Other interviews with TRC
statement takers and investigators confirm that they were instructed that the nature of rape
(and gender violence more broadly) was that it was committed by the perpetrator for
personal reasons, and did not fit the criteria of “politically directed” crime. In order to
establish that the crime was politically motivated, the statement taker should ask the victim
to prove both that rape occured, and that the rape was perpetrated for a political motive.””
Further, activists working with women victims cite numerous testimonies that statement
takers refused to admit statments of rape as a gross human rights violation under the Act.”®
One rape survivor testified that her statement was rejected by statement takers because
rape claims did not meet the criteria of “political motivation”, even though the women
activist in question reported gang rape by security police who had previously arrested her
for COSAS activities, who told her (during the rape) “we will teach you a lesson you will

never forget”.”

Case Study: M------ C------- : Rape by soldier in Phola Park in 1991; unable to give
statement to TRC because statement takers told here that they did not take
statements about rape: “the TRC only would consider those whose family
members were killed”.80

Other rape survivors reported being asked by TRC investigators if they had reported the rape
to the police, even when policemen were identified as the perpetrators. In one case, after a
survivor was told by the TRC official that she had to report the event to the police (in 1996),
she went to the local police station to file a rape charge against unknown police officials in
1992; the police refused to file the charge.®!

5 Op.Cit., TRC report vol 7, p.8

76 “Minutes of a meeting between TRC and African Gender Institute in May 1997”, on constraints about
adopting a new approach to hearing women. Minutes also record that Human Rights Commissioner
Rhoda Kadalie “... cited the political settlement reached during the pre-election negotiations as the
biggest constraint [on how the TRC approached gender violence] as it allows for continuation of
patriarchy and male political leadership.” Source: TRC PAIA request papers 2015, JA Seidman digital files

77 ) Seidman, notes on discussion with TRC investigator, Phola Park workshop, August 2009 (Personal digital
files)

78 see Judy Seidman, Katorus Stories, (published by Khulumani Support Group, Johannesburg, 2007), page
10. Other testimonies given by rape survivors during KSG Art and Memory workshops, between 2007 -
2015, report on their attempts to file a statement with TRC investigators. (These testimonies are
anonymous as are covered by confidentiality agreements.) J. Seidman personal digital files: workshop
reports

72 Description by rape victim of TRC statement taker refusal to admit statement about rape recorded in
Evaton, Vaal, in 2009 KSG workshop, J. Seidman personal digital files. Workshop reports.

80 Op. Cit., Khulumani LRC. (Name of victim provided for preparation for court case but withheld here as
survivor has not given consent to identify her outside of court proceedings).

81 ], Seidman, notes on testimonies given by rape survivors during KSG Art and Memory workshops,
between 2007 - 2015, Phola Park workshop; JAS personal digital files
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Pic: Limpopo Delegation at Union Buildings, Pretoria, 2020

ii. Repression of illegal strikes and labour action were viewed as economic/labour strife rather
than politically motivated, even where committed by police and or soldiers during a state of
emergency, acting in collusion between the state and company management. A case in point
was the failure of the TRC to investigate killing of 86 striking workers by police, soldiers, and
askari over six months of repression of the 1987 SASOL strike in Sasolburg/Zamdela, Vaal.?

Case Study: Zamdela/ 1987 SASOL strike

On 1 October 1987 workers from Sasol One and the NATREF plants in Sasolburg
went on strike; SASOL called in the ISU as well as their own security employed
vigilantes to attack the strikers. Over In the course of 6 months, 77 strikers were
killed, 2400 lost their jobs. Many were expelled from their houses in Sasolburg. Ex-
workers gave a group statement to the TRC, and were assigned a case number
KZN104:SB. There was no further follow-up or communication from the TRC; none
were asked to testify, given “victim status” or received any statement of rejection
concerning their cases. 8

iii. Killings, injuries and other violations against members of liberation armies: The TRC
Report Vol 7 notes that: “...military operatives of the liberation movements generally did not
report violations they experienced to the Commission, although many who were arrested
experienced severe torture”. The TRC explains this gap: “This is in all likelihood a result of their
reluctance to be seen as ‘victims’ as opposed to combatants fighting for a moral cause for which
they were prepared to suffer such violations.”®® However, liberation army combatants maintain
that they did not testify to the TRC because they were told that if they gave statements about

82 ). Seidman, Zamdela Disinherited, booklet published by KSG, Johannesburg, 2013

8 Op Cit., Khulumani/LRC. Note: It is unclear if the case was rejected because it was viewed as a labour
strike rather than politically motivated killing, or if there was an administrative error in not following up
on case.

84 Op Cit., TRC Final Report Vol 7
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violations they suffered, they would be required to apply for amnesty under the TRC principle
that perpetrators must tell the full truth to receive amnesty. As liberation fighters, they
decided they would not agree to be defined as perpetrators, and therefore would not make
victim statements to the TRC.%

iv. Detainees and prisoners: The TRC Final Report admits that few detainees and prisoners of
apartheid gave statements to the HRV Committee:

Violations during the course of imprisonment and detention are also under-
represented in the cases that came to the Commission, unless they were
specifically linked to other violations such as torture. It is estimated that over 70
0003 people experienced periods of detention without trial in the period from
1960 to 1994. A small fraction of these appear here. Furthermore, prisoners who
spent years, even decades, on Robben Island prison or in other such prisons for
political offences are also poorly represented in the summaries. The Commission
did not, for example, receive a single Human Rights Violation statement from any
of the Rivonia trialists.8¢

There is no confirmed research explaining why most detainees and political prisoners did not
testify on HRV abuses. In several interviews, detainees who did not testify to the TRC have
stated that they were told that detention without trial, solitary confinement, and imprisonment
for political crimes, were “legal” under apartheid laws, and thus the TRC would not view these
in themselves as gross human rights violations under the Act. Moreover, while torture during
detention or imprisonment did qualify as a violation, the victim would have to provide some
evidence that they had been tortured (as opposed to being subjected to the “use of necessary
and appropriate force” by police or prison guards). Generally, perpetrators denied that
detaining or imprisoning a person under State of Emergency or other security laws counted a
human rights violation, unless it was proved to result in torture or death.

vi. Forced removals: Similiarly, forced removals from the land, even where these occurred
during the time limits of the TRC (from 1960 to 1994), were not included in TRC investigations.
Professor Heinz Klug recalls attending a meeting on behalf of the ANC with TRC officials and
land activists, where the TRC Commissioner informed the meeting that forced removals
counted as legal acts by the apartheid state, and therefore would not fit the TRC’s definition of
gross human rights violations enacted with a political motive.?’

The research does indicate that all of these restrictions on what constituted human rights
violations were intensely debated within the TRC itself. Evidence shows that how these
issues were interpeted, defined and applied shifted over time and place. TRC criteria for
qualifying a person as a victim varied significantly between provinces and regions;
between different statement-takers; and also varied as instructions for statement-takers
changed.

Thus, the minutes of a meeting about TRC Statement Taking held on 19 April 1997 record:
“Statement takers are concerned about the expansion of severe lll-treatment to cover

85 ], Seidman interviews in 2025 with two liberation army combattants, one of whom was detained and
tortured before joining MK.

Op Cit.,TRC final report Vol 7 page 6

87 JAS personal communication with Heinz Klug, 29 April 2025
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areas (arson, detention) for which they have previously turned people away (JS
emphasis).”88

3.3.4. Who was a victim?

Further confusing the issue is that the Act’s definition of what counted as a gross human rights
violation also appears to differ from the definition of who constitutes a victim:

'victims' includes-

(a) persons who, individually or together with one or more persons, suffered harm
in the form of physical or mental injury, emotional suffering, pecuniary loss or a
substantial impairment of human rights-

(i) as a result of a gross violation of human rights; or

(i) as a result of an act associated with a political objective for which amnesty
has been granted,;

(b) persons who, individually or together with one or more persons, suffered harm
in the form of physical or mental injury, emotional suffering, pecuniary loss or a
substantial impairment of human rights, as a result of such person intervening to
assist persons contemplated in paragraph (a) who were in distress or to prevent
victimization of such persons; and

(c) such relatives or dependents of victims as may be prescribed.®’

A victim, in these terms, could be interpreted as including a large portion of the South African
population, who “suffered harm in the form of physical or mental injury, emotional suffering,
pecuniary loss or a substanal impaiment of human rights”. The TRC's final report acknowledged
there were likely hundreds of thousands of people who suffered violations from apartheid as a
crime against humanity.*® On TRC official commented: “The people seen at hearings are the tip of
the iceberg....” %!

To further complicate the matter, some government actors have claimed that section (a)(ii) — “as a
result of an act associated with a political objective for which amnesty has been granted” — should
be read as “in addition to” clause (a)(i), instead of reading the connective word “or” to mean
“alternatively” to that previous clause. In understanding that the latter clause acts alongside (a)(i),
they argue that the Act requires that a “victim eligible for reparations” must meet both criteria, as
a victim of gross human rights violations, AND as one identified during the amnesty hearings of the
TRC.%2

3.3.5 Time and resource limits on the TRC’s victim testimony gathering: A regular issue
raised by TRC officials was that they did not have time and resources to investigate the
cases brought to them. Indeed some officials commented that the limitations on what

8 Op Cit., TRC PAIA request papers, “Minutes of Statement Taking Meeting 19 April 1997”, package 5 p. 81
8 Op Cit., “Promotion of National Unity and Reconciliation Act 34”. 1(1): 4

Op Cit.,TRC Final Report vol 7

Op Cit., TRC PAIA request papers, Gender and the TRC Minutes of Meeting, African Gender Institute, 14
May 1996, scanned bundle 10, p.24

Op Cit., ) Seidman: notes on meeting between Khulumani Support Group and Parliamentary Portfolio
Committee on Justice and Constitutional Affairs
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counted as gross violations of human rights were imposed because the TRC did not have
the capacity to address the large numbers who sought relief. Minutes of a TRC meeting in
1997 stated that:

“Time was the first constraint as the TRC process is only to last for a limited period of
time. In terms of the definition of what constituted a gross human rights abuse, this
could not be broadened or they would never be able to finish the hearings. ... [The
speaker for the TRC] suggested that therefor it was necessary to get across the
message that, while the victims who qualified under that definition would be heard
by the TRC, there were many, many more victims who should be dealt with as well
[by other government structures] for example ... [rape cases could be addressed] by
the Gender Commission. People whose land rights and work rights had been
violated needed attention and, while the TRC would not be likely to create new
categories, creative means would have to be found to use what is available. °3

3.3.6 Restricted capacity to investigate and prove victims’ testimony of human rights
violations: The premise of the TRC was that the perpetrators would tell the full truth of
their crimes in return for amnesty. As a result, there was no in-depth investigative
capacity provided to the human rights violation statement takers and investigators.
Moreover, many standard information sources — police, state, security records, hospital
records, even news reports — had been lost or deliberately destroyed to prevent the
incoming democratic government from uncovering crimes of the previous era. When over
two thirds of the perpetrators did not tell the truth, or the full truth, to the amnesty
committee, the TRC resorted to expecting victims to provide evidence of the gross human
rights committed against them. Too often this was an impossible task; around half of the
complaints of gross human rights violations were rejected from lack of evidence.

The TRC Final Report Vol 5 describes “The constraints imposed by its investigative capacity”:

The Commission recognised early on that it would not be able to investigate all the cases
before it. It decided, therefore, to focus on specific ‘window’ cases — representative of a far
larger number of violations of a similar type and involving the same perpetrator groupings.

One of the reasons for this decision was the necessity to corroborate and verify allegations
made to the Commission by victims of gross human rights violations, particularly in the light
of the decision to pay financial reparations. Payment could be made only to those who had
been clearly verified by the Commission as being victims of gross violations of human rights.
This left little time for proactive investigations into unsolved apartheid-era violations.

The Investigation Unit (IU) was also severely restricted in its inability to access military
archives and classified records.®*

3.3.7 Administrative error: Another source of rejection of statements came from
bureaucratic and administrative error, or failure of the officials to address issues arising.

One recognised issue was that TRC officials at times did not fully understand the
circumstances surrounding the violation, and thus failed to adjudicate appropriately. On
20 April 1998, a TRC meeting noted that “...often findings [that the person qualifies as a

% QOp Cit., TRC PAIA request papers, 14 May 1996 PACKAGE 10 p. 19 — 28
% Op Cit., TRC final report vol 5 page 205
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victim of a political act] are not made as the individuals making the findings are not
familiar with particular political events and therefore think that the act was criminal.”®>

Some survivors who attempted to submit statements to TRC investigators were rejected or not
recorded due to language difficulties encountered. Others made statements in good faith to
statement-takers who failed to transfer the statements to the TRC.%®

Minutes of a meeting on Designated Statement Takers on 15 May 1997 noted that the TRC
investigation structure rejected poor quality reports by Designated Statement Takers, presumably
resulting in removing that victim from TRC records. --

“... the issue of poor quality statements from DSTs in Gauteng and KZN...the statements
coming in are not useable and there needs to be stringent quality control. Statements
should be checked on receipt and those which are not acceptable should be rejected
immediately before they are registered. Once a statement is registered the designated
statement taker has to be paid. Another cause for concern is an allegation that some
DSTs are charging victims to take their statements.”?’

Case Study: Statement taker refusal to take statement from mother of
slain youth, saying that her husband had to make the statement:

Moksathi Mmonny Hellen: Son shot and wounded by police, later killed in
East Rand violence in 1993; family fled from home due to violence; Moksathi
told by TRC statement taker that her husband (not wife) would have to make
the statement (her husband too traumatised to go to TRC, and afraid of ongoing
violence in the area).’8

3.3.8. Victims who gave stories through secondary sources (called “secondary statements”): In
compiling the final list of “qualified victims”, TRC Commissioners also noted they did not have a
consistent approach to processing and accepting as valid submissions secondary statements about
violations, which had been submitted to the TRC with the understanding that these would be
addressed:

Commission must resolve the issue of the status of secondary sources. Findings in
the Final Report will be based primarily on statements. Access to reparation should
not be restricted to people who have made statements. It is NOT required in the
Act that people must make statements to get reparation. This is not a legal
requirement. It isimmoral and will create a political problem when R&R policy is
made public. The TRC statement is not an R&R application form.

Secondary Sources must be handed to the implementing body and used to verify that
applicant who may not have made statements that are eligible for reparation.®

% QOp Cit., TRC papers, PAIA request RRC meeting 20 April 1998 minutes, scanned bundle 9 p. 7-8
% Oupa Makhalemele, Still Not Talking: Government's Exclusive Reparations Policy and the Impact of the R30
000 Financial Reparations on Survivors (Johannesburg: Centre for the Study of Violence and Reconciliation,
2004): 5

Op Cit., TRC papers PAIA request, Minutes of a meeting on Designated Statement Takers on 15 May 1997,
p. 90

Op Cit., Khulumani/LRC, case 7

Op Cit., TRC papers PAIA request, TRC Report on Management Strategic Planning Session 6-7 August 1997
(date on fax 11 August 97) page 7 of report; Package 8 page 69 of package
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The TRC never resolved the question of whether a person could qualify for reparation
based solely on secondary statements, rather than in person giving a statement to the
TRC. We know from victim’s statements that often Commissioners asked to hear in person
from only a few people involved in an event, who would then record the larger group of
victims as part of their statement. Yet frequently only those who testified in person about
a large event received reparation, while people who supplied written statements about
the same event were not considered for reparation. There have been suggestions that
TRC files did not adequately record personal details of these “additional” victims; thus
these “additional” victims thus could not be notified that they might qualify for
reparations.

Case Study: Group Narrative, Congress Ya Matla, GaMatlala, Limpopo. A few
individuals from GaMatlala provided a group statement to the TRC hearings in
Polokwane, Limpopo (some four hours from GaMatlala); only the individuals who were
present received reparations. Although those who were unable to be present were
named in the statements, they were not recorded as victims. The remaining group then
provided further statements in July 1997 through a TRC statement-taker in Limpopo;
however, they were informed that the “statements were not in the correct format”.
When they rewrote the statements to fit the format, they were told that this (later)
submission was presented after the process had been closed; their rewritten statements
could not be considered for reparation.100

Pic: GaMatlala group meeting demanding reparations denied by TRC, Limpopo, October 2012

3.3.9. Incomplete records of victims identified during the Amnesty hearings: After the
HRV Committee ceased to function, and the Amnesty hearings progressed, RRC officials
realised that they did not receive accurate details for some of the victims identified in the
Amnesty hearings. TRC minutes of 1998 report a key problem as “failure to capture names
of victims who qualify for reparations from Amnesty Committee proceedings”, so that “the
Amnesty Committee files are completed and closed without recording victim details;

100 Op Cit., Khulumani /LRC: Case 4: Group Narrative
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therefore they are not contactable.”’°? The TRC had no capacity to track these persons to
inform them to apply for reparations.

3.4 Summary of problems emerging within TRC functions
In reviewing problems arising from internal TRC functions, we should note that:

B  Many of these issues would not be considered fatal flaws under the TRC's original mandate,
which did not require providing a full and final list of persons qualified for reparation, but
rather sought to establish “as complete a picture as possible of the causes, nature and
extent of the gross violations of human rights(...) including the antecedents, circumstances,
factors and context of such violations (...) by conducting investigations and holding
hearings”.

B TRC commissioners and staff recognised and flagged as problematic most if not all of these
issues, and proposed ways to correct them — notably by recommending through measures
for government to implement after the closure of the TRC itself.

B In 1999, after the TRC had handed over its 1998 report to President Mandela, the United
Nations commissioned a study on what international law required for reparations, which
was incorporated into the UN Draft Principles and Guidelines on the Right to Remedy and
Victims of Violations of International Human Rights and Humanitarian Law.” The TRC's Vol 6
of its report to government notes that:

....in order to comply with their international human rights and humanitarian
law obligations, states must adopt inter alia:

a) appropriate and effective judicial and administrative procedures and other
appropriate measures that provide fair, effective and prompt access to
justice; and

b) measures to make available adequate effective and prompt reparation.

The TRC Vol 6 comment further adds that “the expression ‘access to justice’ is not
limited to access to ordinary courts of law, but also includes equal and effective
access to justice in the form of adequate reparations. In order to give effect to
these principles, states must provide victims with appropriate mechanisms for
accessing and receiving reparations.1%?

From these statements, it is clear the TRC itself saw the need to rethink what was being put
forward as final TRC decisions on reparations.

Instead of reconsidering the problems, issues that could have been addressed as procedural
and fixable were transformed into “fatal flaws” to qualifying for the reparations process.
This happened after the TRC compiled a list of victims identified by the TRC as qualified
recipients of apartheid-era reparations, and this in turn was then entrenched as the “closed
list” in post-TRC regulations. It became become the sole determinant for who should receive
reparations, with no possible changes, additions, or corrections.

101 Op Cit., TRC papers PAIA request, RRC Report 1 June 1998, Bundle 1, p.97
102 Op. Cit., TRC Report Vol 6, Chapter 2, Section 2, clause 21 and 22, p.103
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Following sections of this report look at how this transformation was put into place, and
enforced.
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Pic: Indwe, Eastern Cape meeting calling for reparation, 2014

4. The TRC’s recommended reparation and rehabilitation policy

Chapter Five of the TRC Act details that the Commission would make recommendations to the
President for the provision of reparations. These recommendations were put forward made by
the Committee of Reparation and Rehabilitation.

“Following internationally accepted approaches to reparation and rehabilitation, the RRC
stressed the following principles:

a.

b.

Redress: the right to fair and adequate compensation;

Restitution: the right to the restoration, where possible, of the situation existing
prior to the violation;

Rehabilitation: the right to medical and psychological care, as well as such other
services and/or interventions at both individual and community level that would
facilitate full rehabilitation ;

Restoration of dignity: the right of the individual/community to an
acknowledgment of the violation committed and the right to a sense of worth,
and
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e. Reassurance of non-repetition: the right to a guarantee, by means of appropriate
legislative and/or institutional intervention and reform, that the violation will not
be repeated.1%

4.1 The basic framework for reparations proposed by the RRC: Reparations proposed
by the RRC consisted of

4.1.1. Urgent interim reparation (UIR): This was an urgent interim monetary grant made to
individuals classified as destitute victims who testified before the Commission. and were
determined to be “in urgent need of medical, emotional, educational, symbolic, social, legal or
administrative assistance or intervention!®®”. The RRC proposed that the UIR should be a
payment of no more than R2000, unless the exceptional nature of the victim’s circumstances
required that a higher amount be granted.

4.1.2 Individual reparation grants (IRG): The RRC recommended that victims receive a monetary
grant paid over a six-year period, as two lump-sum disbursements annually to victims (if alive) or
their relatives/dependants (where victims were deceased). The Committee recommended that
“the amount to be paid should be calculated according to three criteria:

a. anamount that acknowledges the suffering caused by the violation;
b. an amount that enables access to requisite services and facilities, and

c. anamount that subsidises daily living costs according to socio-economic
circumstances.”%

The TRC ultimately recommended that each person should recive an annual maximum
amount of R23 023 over six years; a maximum total of R138 138.

4.1.3 Non-financial benefits for individuals: The Commission also recommended that the
government should provide non-financial benefits for qualified individuals, to support and
suppliment the monetary grant. These would cover health benefits, education benefits (for the
victim, their dependents, and their children), and housing benefits.

4.1.4 Additional non-financial benefits should further cover symbolic reparations, a collective
process of “...remembering and commemorating the pain and victories of the past. Such
measures aim to restore the dignity of victims and survivors. Commemorative aspects include
exhumations, tombstones, memorials or monuments, and the renaming of streets or public
facilities.” It also recommended community rehabilitation programmes aimed at providing
redress for communities that had been severely damaged by apartheid human rights violations.

4.1.5 Institutional reform: The Commission recommended that government should implement
institutional reform to correct structural inequalities remaining from the apartheid era

4.2 The Closed List

4.2.1 Introducing the Closed List: In late 1966, after the TRC’'s Human Rights Violations
Committee was well underway, government proposed that that the TRC produce a single,

103 Op Cit., Vol 6, Section 2, Chapter 1, p.93

104 Government Gazette Regulation no. 6154, Measures to Provide Urgent Interim Reparations to Victims, p. 2

105 Op Cit., TRC papers PAIA request, TRC Reparations and Rehabilitation Committee. 1998. “Report of the

Reparation and Rehabilitation Committee”, 6(2): p. 94.
106 |bid, 6(2): 95.
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consolidated list of those who it verified as victims for reparation — what became known as
“the closed list”. The “closed list” today is considered one of the most contested areas of
government’s “failed reparations”; this section looks at how it was introduced and imposed upon
the TRC process.

Initially, government suggested the closed list would be needed for the TRC to fullfil its assigned
task of providing identified victims in desperate need with an “urgent Interim reparation grant”
(the UIR); as well as to assist government in designing and costing final reparations (the Individual
Reparations Grant, IRG), and in administering payments. UIR grants were a small sum (most
victims would recieve a total of R2000 rands, which could go up to a maximum of R2600) to tide
victims over until the government put its final reparations process into place. Government
maintained that a compiled list would both assist in providing reparations to verifiable victims,
and further prevent potential fraud or dilution of resources.

After much debate, the TRC did supply the requested consolidated list of victims that it identified
as eligible for reparation. They accepted this was necessary to avoid imposing a huge
administrative burden on the government: “there would be no value in simply handing the

government a list which included a broad category of unidentified persons for consideration as

victims deserving of reparations”.1%’

At that point, most of the problems that the TRC recognised had emerged as it identified victims
—including the issues identified in the above section!® — were not in themselves considered
“fatal” flaws of the process. The TRC proposed that government must establish follow-up
processes after the closure of the TRC, to review, reassess and correct any unfair, inadequate,
and inappropriate procedures and decisions.

Minutes of TRC meetings between 1996 and 1998 show that the TRC rejected the
concept of a final and unchangeable closed list. The TRC repeatedly raised concerns that
post-TRC structures would be needed to address numerous issues that the TRC
encountered but could not resolve. On 18 March 1998 the Special Meeting of the TRC
RRC and the Inter-Ministerial Reparations Technical Team still asserted that the work of
the TRC would not be completed when the TRC Commissions folded, and that follow-up
processes must be put into place

“RR presented an overview of the process engaged by the Commission, raised the
imminent reality that there will be a certain amount of TRC work carried over
following closure of the Commission on the 30*" of June, this would be particularly
related to appeals and the receiving of reparation application forms. RR affirmed
that the TRC information gathered is research based and not administration based
as required by the President’s Fund.”1%®

Despite these doubts, the TRC agreed to submit a compiled list of identified victims, albiet with
several caveats.

107 TRC, Truth and Reconciliation Commission Final Report. Volume 1, page 86.
https://www.justice.gov.za/trc/report/finalreport/Volume%201.pdf

108 These issues included, explicitly: people who could not reach statement-takers or travel to TRC offices,

victim’s testimonies that were rejected from of lack of evidence, violations that did not fit into

“categories” accepted by the TRC (rape, labour strikes, forced removals), cases that were dropped

through administrative error, or because the person’s address was incorrect or outdated.

Op Cit., TRC papers PAIA request, Special Meeting with TRC RRC and InterMinisterial Reparations

Technical Teams, 18 March 1998, scanned, Bundle 8, p.99
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4.2.2 Caveats: First, the TRC maintained that the “closed list” would only be viable if government
communicated timeously to the broader population that anyone who not give a statement to the
TRC would not be eligible for UIR or IRG reparations. As late as October 1997 the TRC raised
concerns about “the importance of making it known to the public that only those who made
statements to the TRC will be eligible for the different reparations measures”.'® The RRC
planning meeting of 3 November 1997 noted that “... there has been no communication strategy
concerning getting the word to victims about what application form (for UIR) is all about, or the
final date for statements...”*'!. This communication did not happen.

Secondly, the TRC emphasised that the “closed list” must be re-structured to allow for post-TRC
administrative processes; to follow up on those who did not manage to come to the TRC, to
correct errors, to allow for appeal against negative findings, and to review cases where the TRC
did not have the information needed to make a decision.

Despite these problems in its report submitted on October 29 1998 TRC agreed to provide a
“closed list”, albeit with proposals for corrections and additions.

4.2.3 Closing down the TRC and constructing the closed list: The TRC Act originally specified that
it should complete its work by end of October 1998. However, although they did close down the
Human Rights Violations Committee and the Reparation and Rehabilitation Committee at that
date, the TRC Act was ammended to allow the Amnesty Committee to continue outstanding
work; the Amnesty Committee only completed its hearings in at the end of May 2001. Two
Commissioners from the HRVC and the RRC respectively joined the Amnesty Committee for this
extended period.!?

As noted above, the Amnesty Committee hearings were tasked with giving amnesty to
perpetrators who told the truth about their actions; in the course of these hearings, the Amnesty
Committee identified and recognised victims and survivors who had not reported to the HRV
Committee or been registered with the RRC. The amnesty process identified more than 2 975
victims (who were not already on the list of 19 050 victims who were identified by the HRV and
RRC Committees). These persons were added to the “closed list” (although in a number of cases
their details were not accurately or fully recorded during the Amnesty Committee process, and
thus could not be contacted for reparation).

After the closure of the Amnesty Committee process in May 2001, the TRC compiled and
submitted Volumes 2 — 7 of the final report. This was submitted to then President Thabo Mbeki
in March 2003. Volume 7 contains the TRC’s final list of the names of persons identified as victims
and survivors for reparations, with a one-line summary of the violations they suffered.

However, in submitting these names, the TRC stated firmly that they did not view this list as final,
complete, and closed. The Introduction to Volume 7 states:

For a number of reasons, many people were not able to access the Commission.
Some people learnt too late about the process or the Commission was not able to
make contact with them. Others were unable to gain access to a statement-taker.
Since the Commission stopped taking statements in December 1997, hundreds of
people have come forward to make statements. Unfortunately, the Commission
had to make the painful decision to restrict the list of victims to those who came

110 |hid, TRC meeting Western and Northern Cape Region 31/10/97, scanned bundle 4 page 15

111 |bid, RRC planning meeting 3 Nov 1997, Bundle 6, p.6

112 TRC Report Volume 6 Section 1 p.14. https://www.justice.gov.za/trc/report/finalreport/vol6_si1.pdf
(Accessed 28 May 2025)
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forward before the cut-off date. This means that many victims have been left out of
the process with no hope of reparation .

There were other reasons why many people did not come forward to tell their stories.
Some were afraid; some chose not to participate because they did not support the process,
particularly the concept of granting amnesty. The choice not to make a statement had to
be respected by the Commission and as a consequence, many cases that may be expected
to appear here do not, including those of a number of well-known victims. Despite their
exclusion from these summaries, we recognise that their stories too form part of this
period of the history of South Africa.l3

Despite this, after the final report of the TRC was submitted, government (the Presidency and
Executive, supported by Parliament) asserted that only those people who were recorded on the
closed list should receive reparation. Anyone who did not give a victim’s statement to the TRC, or
was not recognised as a victim during the amnesty hearings, could not qualify for reparations
under their interpretation of the Act. There could be no appeal.

Post-TRC government decisions, regulations, and administration of reparations are discussed in
Section 5 below.

Pic: Demonstrators outside Union Buildings, October 2021

5. Post-TRC decisions on reparations resulting from the TRC

The TRC Act specifies that the TRC makes recommendations about reparations to the President, who

refers these to a joint committee of Parliament for consideration; decisions of this committee are
then approved by Parliament; and implemented “by the President by making regulations”. This
resulted in significant changes to the TRC outcomes, differing significantly from those recommend
by the TRC itself.

27 Parliament to consider recommendations with regard to reparation of victims

113 TRC Report Vol 7 Introduction

ed
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(1) The recommendations referred to in section 4 (f) (i) shall be considered by the
President with a view to making recommendations to Parliament and making
regulations.

(2) The recommendations referred to in subsection (1) shall be considered by the joint
committee and the decisions of the said joint committee shall, when approved by
Parliament, be implemented by the President by making regulations.

(3) The regulations referred to in subsection (2)- (a) shall-
(i) determine the basis and conditions upon which reparation shall be granted

-Promotion of National Unity and Reconciliation Act!'#

This section looks at how government acted upon the above clauses, to respond to and to alter
recommendations for reparations that were proposed by the TRC.

5.1 President Mbeki’s speech of 15 April 2003; revisiting TRC recommendations: On 15
April, 2003, after the TRC had closed down, President Thabo Mbeki gave a speech presenting the
final TRC report to Parliament, and making recommendations on how the TRC report should be
implemented. In this speech, Mbeki shifted away from the recommendations for reparation made
by the TRC, and proposed alternative reparation measures.

On the subject of reparations, Mbeki asserts that government’s response to the TRC “... should be
about the continuing challenge of reconstruction and development: deepening democracy and the
culture of human rights, ensuring good governance and transparency, intensifying economic
growth and social programmes, improving citizens’ safety and security and contributing to the
building of a humane and just world order.” He accepts TRC proposals for “systematic
programmes to project the symbolism of struggle and the ideal of freedom. This relates to such
matters as academic and informal records of history, remaking of cultural and art forms, erecting
symbols and monuments that exalt the freedom struggle, including new geographic and place
names”; and that “...Special emphasis will continue to be paid to rehabilitation of communities

that were subjected to intense acts of violence and destruction”.!*>

About reparations for individuals, he announces that: “... with regard to specific cases of individual
victims identified by the TRC Act, government has put in place and will intensify programmes
pertaining to medical benefits, educational assistance and provision of housing and so on.”*¢ It is
notable that he states government has “put in place” these programmes in 2003; moreover, he
does not recommend that programmes providing non-cash benefits to individuals should be
provided with monies allocated to reparations in the Presidents’ Fund, under the TRC Act.

Mbeki goes on to propose major changes diverging from the TRC recommendations around the
proposed cash payment to veterans, victims and survivors of gross human rights violations under
apartheid.

First, he formalises and embeds the “closed list” so that only those who appeared before and were
approved by the TRC can receive reparation benefits; ; and second, he calls for a massive cut in the
amount paid as reparations to those identified individuals.

The TRC has reported that about 22 000 individuals or surviving families appeared before the
Commission. Of these, about 19 000 required urgent reparations, and virtually all of them,

114 Op Cit., Promotion of National Unity and Reconciliation Act (34) of 1996, Chapter 5, section 27, page 19
115 Mbeki Speech to Parliament https://static.omg.org.za/docs/2003/appendices/030610presrec.htm p. 5
¢ Ibid, p.5
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where the necessary information was available, were attended to as proposed by the TRC
with regard to interim reparations.

With regard to final reparations, government will provide a once-off grant of R30 000 to those
individuals or survivors designated by the TRC. This is over and above other material
commitments that we have already mentioned.'”

Mbeki argues that the struggle victims and veterans did not expect, should not want, and would
not recieve substantial cash payments. He replaces the TRC’s statement that there should “a need
for understanding but not for vengeance, a need for reparation but not for retaliation, a need for
ubuntu but not for victimisation” with a statement that victims should not expect “material
wealth”

We imposed a heavy burden particularly on the millions who had been the victims of this
oppression to let bygones be bygones. We said to them — do not covet the material wealth of
those who benefited from your oppression and exploitation, even as you remain poor. . .
.none among them should predicate a better future for themselves on the basis of the
impoverishment of those who had prospered at their expense. 8

Mbeki further claims that many freedom fighters, political activists and leaders did not consider
themselves victims, but “regarded themselves instead as soldiers who had voluntarily paid the
price of their struggle...”. He states that:

... in the face of such selfless heroism and attachment to principle and morality, the assertion
of the nobility of the human spirit that would be demeaned, denied and degraded by any
suggestion that these heroes and heroines are but mere ‘victims’, who must receive a cash
reward for being simply and deeply human.'*®

|ll

Mbeki goes on to states that some people will “not understand the meaning of what | have just
said. They think | have said what | have said to avoid the payment of reparations to those whom
the TRC has identified as ‘victims’, within the meaning of the law.”'?* He admits that the TRC
recommends paying more for reparations to victims and survivors. Mbeki further says that:

Indeed, the TRC itself makes the gratuitous comment (para 16, p 163, Vol 6) that: "Today,
when the government is spending so substantial a portion of its budget on submarines and
other military equipment, it is unconvincing to argue that it is too financially strapped to meet
this minimal (reparations) commitment."

Apart from anything else, the government has never presented such an argument. It is
difficult to understand why the Commission decided to make such a statement.!?!

After stating firmly that victims must neither expect nor recieve a large cash payment for
reparations, Mbeki continues:

The TRC has done its work as was required. As stipulated in the TRC Act, we are here to make
various recommendations to our national parliament, arising out of the work of the TRC. . .
.there is a specific requirement in the law that parliament should consider and take decisions
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on matters relating particularly to reparations. It would then be the task of the Executive to
implement these decisions.'??

President Mbeki then makes the following recommendations to Parliament:

e The core of government reparations “... should be about the continuing challenge of
reconstruction and development” (as opposed to the TRC call for government to pay
adequate individual payments or benefits to those damaged by apartheid violations).

e The government “has put in place and will intensify programmes pertaining to medical
benefits, educational assistance and provision of housing”.

e Special emphasis will continue to be paid to rehabilitation of communities that were
subjected to intense acts of violence and destruction.

e With regard to final reparations, the government will provide a once-off grant of R30 000
to those individuals or survivors designated by the TRC.

5.2 Approval of Mbeki’s proposals by the Ad Hoc Joint Committee of Parliament

Following Mbeki’s speech on 15 April 2003, Parliament established an Ad Hoc Joint Committee to
consider recommendations regarding reparations, in line with section 27 of the TRC Act. The
Committee consisted of 19 Assembly members and nine National Council of Provinces members.

On June 3rd 2003,'2 The Ad Hoc Joint Committee on Reparations convened its first meeting,
electing as Co-Chairpersons of the Committee Mr Andrew Mlangeni (ANC- Chairperson of the
Portfolio Committee), and Ms N C Kondlo (ANC - Chairperson of the Select Committee); with Ms
Ntombekaya Mbuge as Committee Secretary.

The Committee met on 11 and 12 June 2003 to consider the four recommendations put forward by
the President, for (i) Symbols and Monuments; (ii) Rehabilitation of Communities; (iii) Medical
Benefits and other forms of Social assistance and (iv) Final Reparations. The Ad Hoc Committee
grouped these recommendations into two areas:

e Recommendations seeking to redress injustices of the past in a more holistic manner by
focusing on gross human rights violations inflicted upon whole communities and the broader
society, on the one hand; and

e Recommendations seeking to grant some measure of relief to individuals who identified by the
TRC as suffering gross human rights violations.

The Committee appointed a subcommittee to advise it on an appropriate response by Parliament
to these recommendations. The subcommittee met on 11, 12, 17 and 23 June to consider the
recommendations and any written public comments received; it then submitted its report to the
Committee on 24 June; accepted and adopted as the final report of the Ad Hoc Committee.

5.2.1 Submissions from civil society to the Ad Hoc Committee: On 12 June (following initial
discussions) the Ad Hoc Joint Committee invited affected persons and organisations to make
written submissions to the committee by no later than Thursday, 19 June 2003 (i.e. within one
week).

122 ibid, p. 6 NOTE: the Act says that the TRC makes recommendations to the President, who in turn considers
them and makes recommendations to the Parliament, who in turn considers what is to be done. President
Mbeki does not mention the TRC's recommendations on reparations; and restates the procedure
prescribed in the Act to bypass the TRC recommendations altogether.

123 Ad Hoc Joint Committee on Reparation, 2003, Election of Chairpersons [Online]. Cape Town, South Africa.
Available: https://pmg.org.za/committee-meeting/2521/ [Accessed: April 21, 2025]
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A number of civil society organisations such as the Khulumani Support Group complained that one
week did not allow sufficient time to submit comments on Mbeki’s recommendations. This time
limitation was both in violation of the legislative process, as described above, and also in conflict
with the Promotion of Administrative Justice Act (PAJA Act 3 of 2000).1*

Although a number of organisations were unable to put submissions forward, the following
organisations did make submissions to the Ad Hoc Committee:

e Human Rights Watch

e Economists Allied for Arms Reduction - Submission 1

e Economists Allied for Arms Reduction - Submission 2

e Centre for the Study of Violence and Reconciliation (CSVR)

e NGO Working Group (the NGO Working Group, a forerunner to the SACTJ, was a loose
network of NGOs dealing with TRC matters, composed of Healing of Memories Institute;
Khulumani Western Cape; The Trauma Centre; The Black Sash Parliamentary group;
Human Rights Media Centre; CSVR

These in-depth submissions to the Ad Hoc Committee pointed out that the once-off R30 000
individual grant was insufficient for the TRC identified victims. Their submissions were however
ignored by the subcommittee; it appears that the members of Parliament involved in the process
blocked every effort to question the President’s amended proposals.

5.2.2 Report of the Ad Hoc Joint Committee to Parliament: The Report of the Ad Hoc Joint
Committee on Reparations!?® recommended the following:

e Final Reparations: The Committee, having considered the President's recommendations
regarding final reparations, endorses the commitment of the government to provide a
once-off grant of R30 000 to those individuals or survivors designated by the TRC, over and
above the other material commitments already mentioned.The Committee notes, but does
not accept, the contentions put forward that the amount proposed is inadequate and that
at minimum the 2 975 declared victims whose rights to seek legal recourse against
successful amnesty applicants for damages have been extinguished, are entitled to
assessment of the losses suffered and to commensurate compensation.

e Symbols and Monuments: The Committee supports the President's recommendation
calling for systematic programmes to project the symbolism of struggle and the ideal of
freedom through academic and informal records of history, cultural and art forms, erecting
symbols and monuments that exalt the freedom struggle, including new geographic and
place names.

e Rehabilitation of Communities: The Committee supports the government's commitment
to the continued payment of special emphasis on the rehabilitation of communities that
were subjected to intense acts of violence and destruction.

o Maedical benefits and other forms of social assistance: With regard to the specific cases of
individual victims identified by the TRC Act, the Committee notes the assurance given by
the President of programmes put in place to provide for medical benefits, education

124 ) Seidman, discussion with Adv Yasmin Sooka, 2021
125 Ad Hoc Committee on Reparations. 2003. Final Report Adoption [Online]. Cape Town, South Africa.
Available: https://pmg.org.za/committee-meeting/2624/ [Accessed: April 21, 2025]
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assistance and provision of housing as well as other social benefits to address the needs of
individual victims identified by the TRC Act.”1%®

The Ad Hoc Committee also noted that the final TRC report comments that: "the failure of the
responsible government bodies to provide the required information, combined with the fact that
victims return constantly to the President's Fund and the RRC empty-handed, points to a complete
breakdown in the agreement forged between government (Interministerial Committee on
Reparation) and the RRC".*?’

The Committee therefore proposed that Parliament should be provided with regular reports by the
government on progress made in this regard at least once a year, in order to exercise oversight

The final report of the Committee was put forward to Parliament and approved along with the
measures to enable the President to make regulations to that effect without extensive discussion,
in a single brief sitting of Parliament, on 24 June 2003.

5.2.3 Assessment of the Parliamentary post-TRC approval process: Research on the post-TRC
reparations process, commissioned by the SACTJ in 2024, comments:

...there is no doubt that the measures approved by Parliament made significant revisions to
the TRC's recommendations. The formal record of government processes indicate that the Ad
Hoc Joint Committee’s Report was based upon the Parliamentary Statement Address
delivered by the President in April, 2003. ....

An examination of the public record suggests that Parliament did not rigorously engage with
the checks and balances set out in the TRC Act as well as the Rules of the Houses of
Parliament, aimed at preventing the miscarriage of justice...Those checks and balances
included the formation of the Ad Hoc Joint Committee on Reparations (along with its
subcommittee) that was meant to actively scrutinise the President’s proposals against the
original recommendations and the interests of civil society... Reading the minutes of the Ad
Hoc Committee's meeting, tells us that they reviewed and considered only those
recommendations put forward by the President with no acknowledgement of the hard work
carried out by the TRC to arrive at the recommendations they set out.

Additionally, the Ad Hoc Committee was meant to consider the submissions of the public. 2

The Ad Hoc Committee first met on the 3rd of June 2003; at their next meeting on 12 June the Co-
Chairpersons of the Ad Hoc Committee on Reparations released a press statement inviting public
comments on reparations that would need to be submitted by 19 June 2003.

It is clear that the TRC Act’s stipulations were followed in form, but not in substance. The President
put forward recommendations to Parliament (without indicating publicly why these deviated from
those of the Commission). Tthe President’s recommendations were considered by the Ad Hoc

Joint Committee, but not (as far as the record indicated) compared to the TRC's recommendations;

126 Ad Hoc Committee on Reparations. 2003. Final Report Adoption [Online]. Cape Town, South Africa.
Available: https://pmg.org.za/committee-meeting/2624/ [Accessed: April 21, 2025]

127 |bid, https://pmg.org.za/committee-meeting/2624/ [Accessed: April 21, 2025]

128 All submissions from the public made to Parliamentary Committees are available for review on the PMG
website: Parliamentary Monitoring Group. 2003. Ad Hoc Committee on Reparations Sub-Committee:
Consideration of Public Submission & Finalisation of Sub-Committee Report. Available:
https://pmg.org.za/committee-meeting/2625/
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the President’s recommendations were not subjected to rigorous debate or the input of public
comment; and

All these processes were followed from a checklist point of view but they did not yield any
meaningful change for victims and, as such, Regulation No. R. 25695 was promulgated and later
gave effect to the once-off R30 000 individual grant as law.!?

5.3 Was political pressure exerted to close down TRC findings, and deny justice, redress
and reparation?

The question of whether there was political pressure to close down TRC findings, and whether this
pressure acted to shape TRC outcomes, still haunts any assessment of South Africa’s TRC.

Most recently, in January 2025, 25 survivors and families of those forcibly disappeared or
killed during South Africa’s struggle for democracy filed the “Constitutional Damages
Litigation” application, around the government’s failure to adequately investigate and
prosecute apartheid-era crimes. Government has agreed to establish a Commission of
Inquiry to investigate allegations of political interference and the suppression of TRC cases
between 2003-2017, and reasons behind such political interference, and identify
individuals responsible. Although the Commission of Inquiry is not mandated to address
political interference in reparations and redress provision, the preliminary information
filed in affidavits and other papers suggest that information on this will emerge during the
Commission’s proceedings.

Specifically, the founding affidavit of the Constitutional Damages litigation cites extensive evidence
that between 1998 and 2003 senior officials of the South African government met repeatedly with
apartheid officials and generals to discuss and manage the outcomes of the TRC process. Papers
cite a series of “secret consultations between the ANC government and representatives of the
SADF and the security police from 1998 until early 2004”3, which laid the groundwork for some
of the recommendations made by President Mbeki in his 15 April 2003 speech. While President
Mbeki’s opposing affidavit confirms that these meetings did occur, he denies the meetings were to
block criminal liability and provide blanket amnesty: “I must say immediately that the discussions
which included Mr Jurgen Kogl and various Afrikaners had absolutely nothing to do with “questions
of criminal liability arising from the past”. They were solely and exclusively about the various
demands made by some Afrikaners about such matters as a ‘volkstaat’ and ‘the right to self-

determination’.'3!

Hopefully the Commission of Inquiry will shed further light on political interference in the TRC
process and outcomes; which may clarify whether there was political interference in the post-TRC
roll-out of reparations as well as around criminal liability of perpetrators.

129 Sjthle Mackenzie-Gcilitshana and Oratile Kgantsi; “SACTI research on reparations”, 2024 (JAS personal

papers)

Op. Cit., FINAL TRC Constitutional Damages Application, 2025, clause 378 (JS papers)

131 Mbeki and Mbandla, TRC Constitutional Damages Case Application to Intervene, clause 28.2.1, 31 March
2025 (JS papers)
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Pic: Living with unhealed wounds of apartheid; Indwe, Eastern Cape, 2014

6. The implementation of reparations 2003 to 2025

Parliament’s approval of the recommendations by President Mbeki was followed by
handing over implementation of reparations to the executive branch of government,
situated within the Department of Justice and Constitutional Development. Government’s
determination that it would not reconsider or reopen the issue of apartheid-era
reparations was expressed by every structure involved, from the Presidency (“this is now
delegated to the Minister of Justice to implement’), to the civil servants in the Department
of Justice and Constitutional Development (“our task is to implement the regulations in
place as determined by the Act and by Parliament”), to Parliament itself (the
Parlimanentary Portfolio Committee on Justice and Constitutional Affairs and the National
Assembly have “... taken decisions on the TRC Act and government policy and all that this
Committee could now really do was ensure that it was implemented, which was being
done”. Moreover, the implementation occurred in line with the most restricted and
limited interpretations, requiring complex bureaucratic measures that many beneficiaries
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could not manoever past, andand with desperately needed provision occuring years and
even decades after it was promised.

This section summarizes reparations roll-out in the period from 2003 to 2025.

6.1 Government structures engaged in reparations roll-out

6.1.1 Urgent Interim Reparations (prior to 2003): During the time the TRC was
operating, the TRC’s RRC identified persons who qualified for the Urgent Interim
Reparations, and submitted 17 015 UIR applications to the President’s Fund for
payment; of these, some 16 855 payments are reported to have been made, totalling
just over R50 million.132 Amounts disbursed for interim reparations per person
ranged from R2000 to R570, depending on the number of people in need within the
family.

6.1.2 Post-2003: After the TRC closed down in November 2001, and Parliament
adopted President Mbeki’s recommendations in 2003, the Ministry of Justice took
over management of matters relating to the TRC Act; including drafting and putting
into place regulations, oversight of funding, and administration of roll-out.

6.1.3 The TRC Unit: In September 2005 the Department of Justice and Constitutional
Development (DOJ & CD) established the Truth and Reconciliation Commission Unit
(TRC Unit). Today, the TRC Unit is housed within the DOJ & CD’s Constitutional
Development Branch, and remains responsible for overseeing TRC- related matters,
including developing regulations, implementing, monitoring, and auditing, reparations
programmes.

6.1.4 President’s Fund: Funding for post-TRC reparations is handled through the
President’s Fund, which was established by President Mandela in 1998 in terms of
section 42 of the Promotion of National Unity and Reconciliation Act, (Act No. 34 of
1995). Following the closure of the TRC, the President’s Fund was also located within
the DOJ & CD*33 (despite the TRC's recommendation that the President’s Fund should
be either independent or under the Presidency, rather than falling under
departmental control).

6.2 Post-TRC regulations controlling reparation

Regulations covering post-TRC reparations were gazetted on 12 November 2003 (3 months
after Parliament voted to approve the Ad Hoc Committee report). These regulations
provided for payment of the once off individual grant of R30 000 to individuals or survivors
designated by TRC and recorded on the “closed list”.

However, regulations for other reparations benefits — notably educational assistance,
housing provision and community rehabilitation — had not been drafted by November
2003.

132 Qp Cit., TRC papers PAIA request, Reparations and Rehabilitation Committee. 1998. “Report of the

Reparation and Rehabilitation Committee”, 6(2): p.97
133 president’s Fund Annual Report,2012 — 2013 p.8, https://www.justice.gov.za/reportfiles/report_list.html
(accessed 25 May)
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Draft regulations for medical benefits and basic and higher education assistance were
published over seven years later, in Government Gazette No. 34279 (Notice No. 282) on 11
May 2011 for public comment. Education regulations were finalised and published in the
Government Gazette on 3 November 2014, and came into effect on 7 November 2014. The
TRC Unit began roll-out of education benefits under these regulations n from 2015.

As of May 2025, regulations for medical benefits, housing assistance, and community
rehabilitation are not yet drafted for comment (much less gazetted). The DOJ & CD stated
to the Parliamentary Portfolio committee on 20 May 2025 that:

The process of finalisation of the outstanding regulations required to enable access
to reparations for housing, health, and community rehabilitation, have been marked
by some delays, in part due to the dependencies on other departments, and in part
due to the protracted and complex nature of policy making, despite efforts between
government departments responsible for actions and programmes necessitated by
the TRC recommendations.3*

As of May 2025, no funds have been spent on medical benefits from the President’s Fund,
as there are no regulations in place. According to the 2022 President’s Fund report, a
dedicated staff member in the Department of Health has been appointed to assist
beneficiaries with specialized needs. 3> Whether any medical benefits have been
accessed through this arrangement remain unclear.'3®

Agreement was reached between the DOJ & CD and the Department of Human
Settlements in 2011/12 on responsibilities for housing assistance for TRC victims. Since
2022, the Department of Human Settlements has been engaged in assessing the need for
housing for persons on the closed list. As of May 2025, draft regulations have yet to be
finalised.

Draft regulations for community rehabilitation were first published in November 2013 for
public comment, and the DOJ & CD signed an MOU with IDT to develop a framework for
community rehabilitation programmes. This process was however firmly rejected by civil
society organisations, who objected to lack of transparency over which communities and
projects would be identified and funded, and lack of consultation with victims and
survivors about their needs. As of early 2025, the draft regulations have not been
finalised.

The 2003 regulations place exhumation of the remains of missing persons reported to the
TRC (during amnesty hearings) under the Priority Crimes Litigation Unit (PCLU) of the
National Prosecuting Authority (NPA). Regulation to render financial assistance to the
families of the persons who went missing and whose remains were exhumed by the
special task team at the NPA for reburial or symbolic burial were approved and gazetted
on 07 May 2010.

Symbols and monuments as a form of reparation benefits have been separately addressed
by the Department of Arts and Culture, working with the Freedom Park Trust, the South

134 DOJ and CD report to Parliamentary Portfolio Committee, 20 May 2025, PPT shared with civil society
groups (JAS digital files)

135 president’s Fund Annual Report 2022/23, p. 5

136 JS, personal communication TRC Unit staff, November 2022.
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African Heritage Resources Agency and the provincial and local governments through their
own programmes. To date, none of the funds allocated for post-TRC reparations benefits
have been utilised for these projects.'3’

6.3 Roadblocks to reparations roll-out

This report details how numerous factors kept potential beneficiaries from qualifying for
reparations: time and resource limitations of the TRC in gathering victims’ testimony, the
closed list, complex and unclear administrative requirements for notification and access of
payments, and the time lapse between TRC identification and roll out of grants and
benefits.

Each of these factors crucial to the TRC statement-gathering process emerged as major roadblocks
to reparations roll-out.

6.3.1 Whose names are on the Closed List? The first, and perhaps the most difficult administrative
issue, arose over whose names actually comprised the TRC’s closed list. The TRC's final report
stated that when the TRC closed on 30 November 2001, 22 045 people had been identified by the
TRC as qualified for UIR grants; the TRC understood that these names would make up the “closed
list”.

The administrative process required that each person who qualified for reparations should then
submit a second application or the UIR grant. This proved an administrative nightmare. Out of the
22 045 qualified victims, the RRC received and approved UIR forms for 17 016 people. By 2002,
from those submitted UIR forms, 16 855 UIR payments are reported to have been made, totalling
just over R50 million.!38

Then, after the TRC closed down, government roll-out interpreted the closed list as made up of not
to the 22 000 people qualified by the TRC for reparation, but rather to people who had both
applied for, and received, the UIR payment — a figure that was then cited as including just 16 837
people.

The President’s Fund Annual Report for 2010 — 2011 described the how this change happened, and
the problems resulting from it:

As at the end of the financial year under review [2010-2011], 15 962 of the 16 837
applications for reparation approved by the TRC have been paid the 'once-off'
individual grant. Payments to beneficiaries total R479 million. There are 875
outstanding beneficiaries who could not be traced via the database of a
professional tracing agency. Details of the unpaid beneficiaries were supplied to
the Department of Home Affairs and the Electoral Commission (IEC) to assist in
providing the whereabouts of the unpaid beneficiaries. The Department of Home
Affairs has confirmed that 500 of the unpaid beneficiaries are deceased, but was
unable to provide information of contact persons who registered the deaths. The

137 Op. Cit., Sithle Mackenzie-Gcilitshana and Oratile Kgantsi, SACTJ OSF-A research on President’s Fund,

SACT]J, 2023 — 2024; source President’s Fund Annual Report 2010-2011, p.4 (JAS personal papers).

Op Cit., TRC, Reparations and Rehabilitation Committee. 1998. “Report of the Reparation and
Rehabilitation Committee”, 6(2): 97. Note that figures of who was paid out reparation, and the amounts
paid, vary between different sources at different times. For details of these discrepancies, see Sithle
Mackenzie-Gcilitshana and Oratile Kgantsi, SACTJ OSF-A research on on President’s Fund, SACTJ, 2023 —
2024; p.15 (JAS personal papers).
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Department of Justice and Constitutional Development is attempting to locate the
rightful next of kin entitled to the benefit. The IEC was able to supply current
addresses of 302 beneficiaries from its database. Letters have been written to the
affected beneficiaries, requesting them to contact the President’s Fund so that they
can be correctly identified and their banking details obtained. The remaining 73
beneficiaries did not have correct identity numbers and could not be tracked by the
agencies concerned.3?

Despite this, in 2023 Minister of Justice Ronald Lamola confirmed to Parliament that 17
428 “qualified victims” had applied for, and were granted, final reparations4°,

This illustrates a key problem faced in researching reparations roll-out: various reports by
the President’s Fund and the Ministry of Justice differ significantly on how many people
received IRG payments and on the amounts paid out.

6.3.2 Inconsistencies and lacunae in reporting: The SACTIJ research on the President’s
Fund conducted in 2023-2024 by Sithle Mackenzie-Gcilitshana and Oratile Kgantsi records
significant differences in reports about the numbers of people who received reparation
grants, and in the amounts that were paid out!*!. Gcilitshana and Kgantsi point out that
the last ten President’s Fund Annual reports (from 2013 to 2023) consistently cite that the
total number of applicants considered for Individual Reparations Grants under the closed
list is 16 837 people, which “...suggests that R504 720 000 has been paid from the Fund
for this aspect of reparations” (calculated as R30 000 per person x 16 837 beneficiaries).
However, this is contradicted by “... a statement by the DOJ & CD spokesperson Mr Phiri,
in September 2023 [that] confirmed that the Fund’s expenditure on once-off individual
grants to date is R497.7 million”; and contradicted again by the Minister of Justice and
Correctional Services in a 2022 written response to a question posed by a member of
Parliament, that, as at 2 December 2022, “The total number of victims who have received
the once-off individual grants of R30 000 is 17 423”142 — which would suggest that more
than 522 million has been spent on IRG payouts.'#3

The most recent figures given by the DOJ & CD to the Parliamentary Portfolio Committee
on Justice, on 20 May 2025, state that 17 432 people have received both the UIR and the
IRG; with the amount spent on IRG grants (separate from the UIR expenditure) coming to
R497 918 781,00.1** This could be seen as confirming two separate written responses to
Parliament; the first in 2022 that 17 423 people had recieved the grant (presuming that 9
recepients were identified and added between 2022 and 2025) — a response which does

not give the total amount spent on grants; and the second response made in September

139 Op Cit., President’s Fund Annual report 2010 — 11 p 4 — 6.

140 TRC Unit Draft Inputs to Portfolio Committee on Justice and Constitutional Development (item deferred to
meeting of 17 September 2024) Progress Report by the Department of Justice and Constitutional
Development and the National Prosecuting Authority on TRC matters (including payments to beneficiaries)
(item from parliament Sept 2024)

141 Op. Cit., Mackenzie-Gcilitshana and Kgantsi, research on President’s Fund, SACTJ, p.15

142 parliamentary Monitoring Group. Question NW4305 to the Minister of Justice and Correctional Services.

https://pmg.org.za/committee-question/21097/

Op. Cit., Mackenzie-Gcilitshana and Kgantsi, research on President’s Fund, SACTJ; p.15

Op Cit., DOJ &CD report to Parliament, powerpoint presentation page 4
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2023, which cites a total payment of R497.7 million (without giving the number of people
who benefitted from these grants). The inconsistency between those figures however
remains: if 17 432 people received R30 000, the total amount should have been R522 960
000 — or R25M greater than the amount claimed.

Further confusing this, the TRC Unit and the President’s Fund have repeatedly refused to make
available to researchers and civil society structures the names of people on the closed list, or those
who have received reparations. In 2015, Khulumani Support Group filed a PAIA request for the
names on the closed list; while the TRC Unit agreed to supply that information; the computer disk
they eventually sent was blank; despite KSG appeals, they did not correct this problem. The result
is, as Mackenzie-Gcilitshana and Kgantsi point out, that “...large amounts of money have been
spent from the President’s Fund, however with no way to verify the beneficiaries of these

payments” 14

6.3.3 What does government claim makes up the closed list today? At a meeting on 19 October
2022, TRC Unit official Lufuno Mmbadi informed Khulumani Galela that they no longer check
whether a person is qualified against their computer file containing all persons named on the
closed list (as previously claimed by the TRC Unit). Rather, they check names against the list of
“identified victims” published in Vol 7 of the final TRC report. In subsequent correspondence, Ms
Mmbadi further confirms this is now their standard procedure, writing that “Attached is the list of
the Khulumani Galela members that appear on the list of TRC identified victims in volume 7 of the
TRC report. The rest of the people provided are not TRC identified victims.”46

Yet a simple check exposes several flaws in the approach of using the TRC Vol 7 list. The
TRC Report (Volume 7) states that the HRV process identifed “more than” 19 050 people
as victims of a gross violation of human rights, while a further group of more than 2 975
victims emerged from the amnesty process, giving a total of over 22 035 people. Yet the
Volume 7 list consists of roughly 21 600 names: that list thus appears to be missing some
400 people. The TRC itself states that it “published these summaries in acknowledgement
of those whose rights were violated in the struggle for justice in our country”, but that
there are ommissions and gaps.’*” Most recently (in May 2025), the DOJ & CD figures
provided to the Parlimantary Portfolio Committee claim there are 21 676 people who
qualify for reparation (which appears consistent with the number of names listed in
Volume 7).

To add to this confusion, regulations governing payments to people on the closed list
define recipients as those whose names were compiled by the TRC to pay out UIR grants,
which comes to around 17 400 people — around 4 250 less than the number of names in
the Volume 7 list.

Just how inaccurate and potentially harmful the lack of agreement over what comprises the closed
list may be, emerged when TRC Unit officials (at the same meeting where they said they relied on

145 QOp. Cit., Mackenzie-Gcilitshana and Kgantsi, research on President’s Fund, p.5. In addition, the
researchers note that “... the President’s Fund legislation does not require the reporting (by the Fund) on
performance against predetermined objectives. In other words, the President’s Fund, unlike other
government entities, does not set annual targets and indicators against which the Auditor General can
conduct an audit verifying whether the objectives and indicators of each year have been met.”

146 Statement made to J Seidman at meeting with TRC officials on 19 Oct 2022 in ConCourt; quote citing KGC
members on Vol 7 list is from email sent 26 October 2022 from Lofuna Mmbadi to Chrispen Phiri and other
DOJ & CD officials; forwarded by C. Phiri to Galela Campaign (collection JAS papers).

147 Op cit., TRC report Vol 7
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the Vol 7 list) asked KGC to supply names of Concourt protesters, so they could confirm who
qualified. KSG submitted a list of 161 members; the TRC Unit claimed they checked them against
the Volume 7 list, to find that only 7 were listed there. When Khulumani informed the 161
protesters about the TRC Unit’s response, 27 of those 161 people had with them their TRR
numbers (showing they had indeed been recognised by the TRC), and letters from the TRC and the
government stating they qualifed for reparation; a number of others said they were qualified but
they did not have the information with them at the demonstration. One of the seven people that
the TRC Unit claimed were on the volume 7 list said she had never given a statement to the TRC.#

Follow-up research by Khulumani Galela officials has revealed cases of victims, veterans and
survivors who did give statements to the TRC, who have a TRR number, and did receivd UIR and
IRG grants; but who do not appear on the Vol 7 list.1#°

6.3.4 Requiring victims to submit TRR numbers and other information on applications: Beyond
these serious questions about the TRC Unit’s records, problems arise from the requirement in
gazetted regulations that a person applying for any reparations benefits (both cash and non-cash)
under the TRC Act must supply their “TRR number” (the case number supplied by the TRC before it
closed in 2001), a reference number for any application for reparations that they may have
previously submitted, and confirm ID and full banking details for any payment. Many of these
benefits are only available years after the closure of the TRC, leaving potential beneficiaries
struggling to produce these details, especially where the identified victim is deceased and the
person’s descendants are seeking to access benefits.

KGC has also recorded several cases (particularly with education benefits) of persons who applied
for the education grant one year and received it; but the next year the TRC Unit said the TRR
number they had previously approved is incorrect and the applicant is denied the grant. There is
no mechanism to appeal these administrative decisions.

These discrepancies, and lack of an agreed list of beneficiaries, have led civil society to demand a
full audit of the President’s Fund and the TRC Unit’s reparation roll-out.*®

6.4 Summary of reparations rolled out under the TRC Act

In line with these regulations and administrative structures, the Department of Justice and
Constitutional Development records the following reparations distributed to persons who
suffered gross human rights violations in terms of the TRC Act:

6.4.1 Urgent Interim reparations (UIR): The Urgent Interim Reparation Grant was designed to
provide payments of R2000 - R3000 to TRC identified victims (or to dependents and/or relatives of
a victim) while the TRC was determining the final amount of reparations that would be paid out.
There is some discrepancy around how many victims received the UIR grant, and how much was
paid out. The TRC final report states that the TRC identified a total of 22 025 victims to which the
President’s Fund should pay UIR (consisting of 19 050 victims identified in the TRC victims'
hearings, and 2 975 identified during the amnesty process). The TRC final report states that at the
time the RRC closed down, 17 016 forms for UIR grants had been submitted to the President’s
Fund for payment, of which 16 837 individuals were paid out; another report published

148 See correspondence between KGC and government, JAS personal papers
149 personal experience, J Seidman
150 See resolution of SACTJ Reparations Conference, October 2024
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independently in 2003 states that 17 100 people had been paid UIR grants. In 2022, the Minister of
Justice and Correctional Services confirmed that no further UIR grants were paid after the TRC
closed, and a total of R53 165 325,00 has been disbursed as UIR grants.

6.4.2 Individual Reparation Grants (IRG): The regulations passed after the TRC closed
stated that the R30 000 final once-off grant would be paid to those who had been
identified as TRC victims during the UIR process. As noted above, there are differences in
government reports about how many people were identified by the TRC as qualified for
reparations; as well as differences in the numbers reported about who have recieved
received the IRG grant, and the amounts paid out; available figures range from 16 837 to
17 423 people have recieved the IRG.

6.4.3 Education benefits: The regulations passed for education benefits only came into
effect in 2014, and provided for persons on the closed and their dependents. For basic
education assistance, victims and their relatives and dependants qualify only if their
household’s annual gross income does not exceed R132, 000; or the person seeking
education assistance is a member of a vulnerable household. For higher education and
training, the annual gross income of the household must not exceed R198, 000.%>!

Researchers Gcilitshana and Kgantsi report that the annual report of the President’s Fund
for 2023 states that the total amount spent on basic education from 2014 to 2023 was
R110,047,215; and the total amount for tertiary education was R129, 174, 450. But, they
note, “..the total number of benefits and families of deceased victims that received
benefits for basic education and higher education and training have never been reported
on (both in the President’s Fund and DOJ & CD Annual Reports) since the benefit transfers
to families began.”%2

A DOJ & CD report to Parliament in September 2024 (a few months after the research
above was completed) announced that 10 914 students received basic education benefits
between 2014 and 2024; at a cost of R118,861,396.00 (slightly over R10 000 per student);
and that, for higher education, 1 896 students were funded, costing R129,174,450,05
(approximately R68 000 per student).>3

These latest figures reported to Parliament —taken even at face value —indicate that the
number of recipients of education benefits falls well below the predicted number of
beneficiaries. In 2023, TRC Unit staff estimated that for each person on the closed list, an
average of four dependents could qualify for educational assistance (education benefits
are provided for the listed beneficiaries, their spouses, and family dependents)>*. This
suggests there should be over 70 000 qualified beneficiaries. The 2024 report to
Parliament claims that the total number of beneficiaries for both basic and higher
education is 21 676 students — less than a third of those who should benefit.

Moreover, a closer look at the figures reported to Parliament in 2024 suggest they refer
not to numbers of students who have recieved education benefits, but rather to the

151 website of the Department of Justice and Constitutional Development, https://www.justice.gov.za/.

152 Sjthle Mackenzie-Gcilitshana and Oratile Kgantsi, SACTJ OSF-A research on TRC Reparations,
SACTJ, 2024 (JAS personal papers).

Op cit., Report to Parliament Sept 2024

154 JS personal communication, TRC Unit member at meeting in Concourt, October 2022
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number of student-years for which benefits have been paid, totalled over the ten year
period in question. If the figures do indeed refer to student years rather than numbers of
student beneficiaries, the actual number of students receiving basic education benefits
(estimating that each basic education student receives grants for between 2 and 8
student-years) could well be less than 4 000 beneficiaries; while tertiary students (who are
likely to be funded for three student-years each, on average),would total fewer than 1 000
beneficiaries.®>

If the figures refer to “student-years” rather than actual numbers of students, the total
number of beneficiaries could be less than 5 000 — or between a tenth and a fifteenth of the
70 000 potential recipients. Verbal and anecdotal evidence from victims’ groups suggest
that this is likely the case.'®

Khulumani staff who assisted individuals to apply for education benefits attribute this
paucity of applications to: the bureaucracy around the application process (the application
form for each student each year is over 20 pages, to be completed in English); the need to
reapply each year to continue studies; and TRC Unit staff rejecting applications on the
grounds of incorrect information (including rejecting TRR numbers that had previously been
accepted for education benefit applications).*>’

6.4.4 Medical Benefits: As of 2025, there are no regulations covering provision of medical
benefits; and there are therefore no funds allocated from the President’s Fund for medical
benefits. According to the 2022 President’s Fund report and to verbal communication with
TRC Unit staff, the Department of Health has appointed a dedicated staff member to assist
beneficiaries with specialized medical needs.'>® Whether any medical benefits have been
provided to TRC identified victims through this arrangement remain unclear. In 2022, a TRC
Unit staff member did inform a Khulumani Galela campaign official that there was a DOH
staff member appointed for this purpose in the Ministry of Health, but refused to provide
the name or contact number of the person tasked with this; we were told that only
individuals referred to the Ministry of Health through the TRC Unit would be considered.

155 These figures are calculated as follows:

-the DOJ & CD report states that the 10 914 students received basic education benefits between 2014 to
2024; at a cost of R118,861,396.00 (slightly over R10 000 per student); and that for higher education
1896 students were funded, costing R129,174,450,05 (approximately R68 000 per student).

- For basic education benefits, the amount of slightly over R10 000 is the standard amount given per
student per year (although the regulatations state that the upper limit per basic education student per
year is R41,500). This suggests that the report refers to grants covering 10 914 student-years, averaging
just over R10 000 for each year.

- If each beneficiary for basic education received the grant for between 2 to 8 years, that suggests the
actual number of beneficiaries could well have been less than 3000 or 4000 students.

- For tertiary education, the amount per year for education grants vary depending upon the educational
institution. The standard NAFAS grant for a leading university is approximately R65 000 per student-
year; and a bachelor’s course is 3 years. TET colleges in contrast, charge between R20 000 and R25 000
for first year tuition. While there are too many variables to calculate how many tertiary students may
have benefited, it seems likely that tertiary student numbers would be less than 1000.

156 Reports between 2025 and 2023 from provincial organisers to Khulumani Support Group and Khulumani

Galela Campaign offices, interview Nomarussia Bonase, October 2022.

157 Information provided to JS by Nomarussia Bonase, who assisted applicants for education benefits from

2018 — 2023.

158 president’s Fund Annual Report 2022/23, p. 5
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When Khulumani Galela asked victims and survivors who are on the closed list if they were
aware of this arrangement, not one person said they been informed of, or had received,
medical benefits through this process.*>?

6.4.5 Housing benefits: At the time of writing, regulations for housing for TRC beneficiaries have not
yet been published. The Department of Human Settlements has since 2021 been researching the
needs of affected persons with a view to developing policies and regulations for housing benefits.

Descendants of qualified victims and survivors who were approached by the Department of Human
Settlement researchers in 2022- 2023 complain that they were requested to provide information
about the costs of replacing the family home that was destroyed 43 years ago by apartheid violence;
they were small children at the time of the violence, and the TRC-identified victim (their father), now
deceased, had not kept detailed records of the costs of relocating and building replacement
housing.1¢°

6.4.6 Symbolic reparations, monuments and memorialisation: Following President Mbeki’s 2003
speech, matters involving symbollic reparations, monuments and memorialisation have been
delegated to the Ministry of Arts and Culture. According to the President’s Fund Annual Report
2022-23, “This aspect of the reparation measures is being implemented under the auspices of
various municipalities and the Department of Arts and Culture at National and Provincial levels
respectively and is continuing throughout the Republic.”%!

6.4.7 Community Rehabilitation: In 2013, the DOJ & CD sought to draft regulations to
enable community rehabilitation programmes; they engaged the Independent Development
Trust (IDT) to research and develop a framework for this. The resulting draft regulations
were published for civil society comment in November 2014. Civil society organisations
firmly rejected the draft regulations, on grounds that they lacked transparency over how
communities and projects would be identified and funded, and who would participate in
these; further, that there had been no communication with victims and survivors about
their needs, and no participation of victims and survivors in designing the framework. The
DOJ & CD withdrew the draft regulations for further work; a revised set were published for
public comment in 2018, but were again rejected by civil society stakeholders. As of early
2025, further revised draft regulations not been circulated for public comment. Today no
regulations for community rehabilitation programmes are in place.

6.5 Response to civil society calls to rectify the TRC reparations failures

Since initial problems developed with victim’s access to reparations during the TRC, through the
closure of the TRC, the enforcement of the “closed list”, and the limited reparations roll-out, civil
society organisations have repeatedly called for the process to be reassessed, and the provision of
appropriate, timeous, and inclusive reparations.

159 S, personal communication TRC Unit staff, November 2022;

160 Reported in KGC meeting with KGC Limpopo provincial chair Caroline Rathatloka, January 2023 (JAS
notes).

161 Op Cit., President’s Fund Report 2022/23, p.4
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Other research has tracked civil society mobilisation to address the issues around reparation (see
chronology of civil society efforts from 2000 to 2025 in appendix xxx). The outstanding feature of
this research is that government structures have consistantly held that there can be no change in the
reparations process that is now in place; that government refuses to accept that any of the issues
listed here are valid complaints (such as the closed list, victims’ lack of access to TRC processes, the
lack of investigative capacity, administrative error, refusal to count rape as a politically-motivated
crime, or the post-TRC decision to restrict reparation payments to once off R30 000 per victim — to
name just some of the problems mentioned). Government structures have repeatedly failed to
meet with civil society to hear the complaints, or often even to respond to letters calling for
discussion. In the few cases where government has agreed to meet and to address concerns, the
government officials have failed to honour the agreement.
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Pic: Delegates representing victims and survivors toyitoyi at meeting before SACTJ
National Reparations Conference, 15 October 2024

7. Conclusion

This assessment of the last 25 years of provision of South Africa’s reparations to those who
suffered gross human rights violations under apartheid concludes that reparations have
been neither inclusive and accessible to all who should have received them; nor were they
in any way “adequate, effective and prompt”. The results do not meet the committments
made by the democratic elected post-apartheid government to justice and redress; and
indeed the outcomes entrench unresolved inequalities and injustices inherited from the
apartheid era, in direct conflict with underlying principles of South Africa’s constitution.

We end with the statement of the representatives sent from provincial mobilisation
processes of veterans, victims and survivors to the SACTJ)’s national reparations conference
held in October 2024162

Statement of veterans, victims and survivors to SACTJ national reparations
conference, 15 October 2024

Preamble:

As provincial delegates, we have been mandated by victims and survivors in our

162 Statement to SACTJ Conference from provincial mobilisation sector October 2024, JAS personal papers
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respective provinces to submit to the National Conference on Reparations the following
key points:

It is time to acknowledge openly that much of Europe, the United States, and some parts
of South Africa have been built from the vast wealth harvested from the sweat, tears,
blood, and horrors of the African working class, miners, farmers and unskilled labourers
in particular during centuries of colonialisation, coloniality and exploitation. In
acknowledging this, we call for redress and reparation, paid by those who supported the
apartheid regime and benefitted from that, to all Africans who suffered from gross
violations under apartheid, which has been declared a crime against humanity.
Reparations must be proportional to the gravity of the violations and human suffering
that our people experienced.

The field of transitional justice cannot be separated from basic political issues, including
the impact of conquest and colonization on people’s lives, the damage to language and
culture, and the expropriation of land and exploitation of our people’s labour.

Yet the negotiated democratization of South Africa has failed to address the reality that
our country and people bore the brunt of history’s injustices, marked by slavery,
colonisation, coloniality and exploitation. These injustices have left a lasting impact, the
consequences of which are still felt today.

Our mandate to conference affirms that the struggle for liberation in this country was
triggered and shaped to reverse this unjust, inhuman dispossession and alienation of
Africans from the means of production. Yet, the negotiated settlement that ended
apartheid failed to implement transitional justice and violated principles of international
law, as we continue to suffer because the land was never returned to its rightful owners.
We believe that the restoration and equitable distribution of land in this country is a
matter of justice, truth and morality.

Monetary reparation is just one aspect of reparations: reparation must also address the
moral aspect, justice, and human dignity. Yes, money is the most tangible and familiar
form of reparation, a beginning at returning some of what was damaged and destroyed.
But monetary compensation alone cannot restore people to their situation prior to the
violations; it cannot repay the yearsis}:p]that have been lost, loss of liberty, loss of earnings,
personal injuries, gender-based violence , rape committed against our people, mental
pain and anguish, the loss of pride and our dignity when our kings were hanged upside
down in public, when the heads of our kings were taken as trophies and to this day have
not been returned; when the our struggle leaders were silenced, jailed, exiled, and killed.
We cannot truly ever quantify a lost life and fully atone for it. We cannot contemplate
fully what it means to break apart a community.

We as delegates are mandated to call upon our nation to re-open the TRC because it
has failed the people of South Africa in all three areas: reconciliation, amnesty and
reparation.

The Commission on Human Rights Violations closed down after 18 months of hearings.
Government’s decision to limit who would receive reparation to those on the so-called
“closed list” of those who went to the TRC is a travesty, in direct violation of the aims and
intent of the Act, to identify and redress those who were victims of apartheid violations.
As the TRC itself stated in its final report, the “closed list” does not even record all victims
who did come before the TRC: there are people who went to the TRC but were not
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included in the final list; others who went to theist»TRC but whose stories were not
recorded; and still more who did not have “sufficient” proof of the violations they
suffered.

Today, decades later, many of those victims — both those who received minimal cash
payouts and none of the other benefits promised, and those who could not get on the
closed list -- are still fighting for justice, sleeping at the Con Court without basic
necessities like water, food and access to the toilets when nature calls.

At the same time, perpetrators granted amnesty stayed in government jobs or retired
and got pensions.

Moreover, the government determined to give only those on the closed list a once-off
payment of R30 000 — less than a fifth of that recommended by the TRC. Other benefits —
education for family members of victims, health benefits, housing, community
rehabilitation, and commemoration — were minimal and provided decades late, or not at
all.

The “President’s Fund”, set up during the time of the TRC to pay reparation to victims,
has served instead to absolve perpetrators from responsibility for repairing the damage
they committed. The state took responsibility for providing reparation because, when
perpetrators were granted amnesty by the TRC, their victims could not take them to
court for to pay damages. Much of the money in the President’s Fund came as donations
from Scandinavian countries; companies and countries that aided and benefited from
apartheid were not called upon to contribute to reparation. Yet, even with the limited
monies available, and the severely reduced amounts paid out from the President’ Fund, a
majority of the funds remain unspent twenty years later. Instead of providing much
needed repair to victims and survivors, their families and communities, the Government
invests this money to earn profits. Twenty years after the TRC closed down, the
President’s Fund has spent approximately R750 million rands on reparations —and today
the President’s Fund sits with almost two billion rands unspent while victims suffer.

The International approach on reparations is guided by five principles:
1. Restitution

2. Reparations /compensationiste

3. Satisfaction/ national pardon

4. Rehabilitation

5. Cessation/ assurance of non-repetition

These are measures that government or those in power must take to ensure that whatever
social structures allowed for violations to take place, those social structures must be
remedied. These must form the groundwork for policy and institutional reform to ensure
that we don’t create future victims.
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Appendix A: Issues around the Closed List

i. Selected cases of persons unable to qualify for reparations during the TRC process

To demonstrate the human impact of the “closed list” and the 2003 regulations on TRC reparation, we
provide sample cases of people who were unable to gain access to, or reparation from, the TRC. These
examples have been chosen to indicate the kinds of problems encountered by victims in the TRC’s unfinished
business. The roadblocks range from people who were not informed that they should take their case to the
TRC; to those who were unable to give statements because of administrative or procedural difficulties facing
TRC statement takers; to those whose status as a victim were granted, but whose details were not recorded,
or erroneously recorded, in compiling the final list (so that administrators could not contact them to apply for
repartions).

These samples do not reflect all of the various reasons that people were unable to give statements to, or
qualify for reparations by, the TRC. Some categories not addressed here include members of armed forces
who were instructed by their structures not to give a statement to the TRC; people who suffered gross human
rights violations outside of SA borders; and children who were too young to give statements to the TRC.

Each of these cases were brought to the attention of the DOJ & CD between 2003 and 2016; the DOJ & CD
refused to provide remedial action for each of them. These sample cases were documented in 2015- 2016 in
preparation for litigation calling for reopening the closed list for access to reparations; there were selected
from over 104 000 cases filed by members of Khulumani Support Group between 2000 and 2019.

a. People who were unable to make a statement/ did not have access the TRC

e  Persons not informed about TRC or unable to access for reasons of poverty, ill-health (including from
injuries received during gross human rights violations), lack of transport and resources. (Arguably this
inability to access the TRC effectively discriminated against rural people, those in extreme poverty, in
the previous bantustans, etc):

Case 1: Maribolle Mampuru: wife of Sekhukhuneland (Limpopo) chief banished in 1961 to rural Eastern
Cape resulting in severe hardship, isolation and poverty for her family for next 30 years leading to the
untimely death of her husband. She was not informed how to access the TRC, and did not make a
statement to TRC.

Case 2: Sithole Thulisiwe Gladys: Kidnapped and held at Tokoza Hostel in East Rand during 1990s
violence; son killed by Stability Unit soldiers in 1993; forced to leave home in Tokoza after violent attacks.
She was never informed about the TRC, and did not make a statement to them.

e Persons who attempted to give a statement but unable to do so (Germiston bombing case)

Case 3: Sindiswa Mais Phungula and Gida Nontuci queued together to give statements to TRC on same
incident (the Germiston bombing); Phungula was able to give statement but Nontuci was in the queue
when the statement takers closed for the day. Phungula received reparation and Nontuci did not.

e Statement to TRC was said to be “was not in the appropriate format” :

Case 4: Group Narrative: Congress Ya Matla, GaMatlala, Limpopo: A few individuals from GaMatlala
provided a group statement to the TRC hearings in Polokwane, Limpopo (some four hours from
GaMatlala); only the individuals who were present received reparations. Although those who were
unable to be present were named in the statements, they were not recorded as victims. The remaining
group then provided further statements in July 1997 through a TRC statement taker in Limpopo;
however, they were informed that the “statements were not in the correct format”. When they rewrote
the statements to fit the format, they were told that this (later) submission was presented after the
process had been closed; their rewritten statements could not be considered for reparation.

e Statement takers refused to take statements about rape (effectively gender discrimination):
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Case 5: Makafane Thiyine Christinah: Rape by soldier in Phola Park in 1991; unable to give statement to
TRC because statement takers told here that they did not take statements about rape: “the TRC only
would consider those whose family members were killed”.

See also Case 2 above, Sithole Thulisiwe Gladys

b. People who were not given victim status by the TRC for reasons other than they did not fit the
description of victims

e Members named within a group statement who did not appear before the hearing in person; those who
did appear were given reparations while those who did not appear in person were not considered.

Case 6: Khutsong Youth Congress: A group statement was given covering a number of activists detained,
tortured and killed in Khutsong in 1986. Of these, some who appeared before the TRC to give the
statement received reparation. Others who gave statements about the same series of violations were not
called to appear before the TRC, and did not receive reparations (see case of Paul Lefa Rakoloti). Still
others involved in the violations did not give statements, and were not given reparations (see case of Pule,
Solomon Sempe and Petros Tseule Motlaletoa) . Police perpetrators in these events were granted amnesty
for acts against all of the youth in these cases; we do not have know whether victims who did not appear
before the TRC were named in the amnesty hearings (Failure to name them would indicate a failure of
perpetrators to fully disclose their actions).

- see also Case 3, GaMatlala (above)

e Statement taker refusal to take statement from mother of slain youth, saying that her husband had to
make the statement

Case 7: Moksathi Mmonny Hellen: Son shot and wounded by police, later killed in East Rand violence in
1993; family fled from home due to violence; Moksathi told by TRC statement taker that her husband (not
wife) would have to make the statement (her husband too traumatised to go to TRC, and afraid of ongoing
violence in the area).

c. Administrative error:
e Provided statement, given TRC number but no follow-up on statement (no hearing held)
Case 8: Zamdela/ 1987 SASOL strike
On 1 October 1987 workers from Sasol One and the NATREF plants in Sasolburg went on strike; SASOL
called in the ISU as well as their own security employed vigilantes to attack the strikers. Over In the
course of 6 months, 77 strikers were killed, 2400 lost their jobs. Many were expelled from their houses in
Sasolburg. Ex-workers gave a group statement to the TRC, and assigned a case number KZN 104:SB. There

was no further follow-up or communication from the TRC; none were asked to testify; none were given
“victim status”; none received any statement of rejection of their cases.

ii. TRC discussions on the closed list
From TRC Minutes on accepting the “closed list”
On 11 November 1996 the Policy Development Task Group posed the question:

Will we be working from a “closed” list of victims ie. will 14/12/97 be an absolute cut-off date in terms of
reparation recipients, or will we be recommending that an on-going mechanism be put in place for
identifying victims, who would then be eligible for reparations? Anything other than a “closed” list of
victims will be impossible to cost...”*

The debate then records these as “Decisions”:

“1) Closed or open victim list:
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a) Closed list: Only people who have accessed the TRC by 14/12/97 and are found to be victims
according to our terms of reference will be eligible for reparation.

“Advantages: A finite number of victims will enable reasonably accurate costing to be done. An on-
going “victim finding” infrastructure will not have to be established and resourced.

“Disadvantages: Is this approach fair ie. can we honestly say that we will have given all people who
might be victims and adequate opportunity to access the TRC by 14/12/97?

“b) Open list: We recommend that some sort of structure be put in place for on-going victim findings.
“Advantages: This approach appears to be more fair to potential victims.

“Disadvantages: No closure to the TRC process; a significant (and costly) infrastructure would have
to be put in place to enable on-going findings ie. statement takers, investigators, people who make
findings, support staff; cannot calculate payment to each victim.

“Proposal from Task Group:

A closed list of victims, coupled with a massive drive to take statements and enable all potential victims
to access the TRC in 1997. (handwritten note: agreed).”!

The TRC eventually agreed, with many reservations, that what came to be called the “closed list” approach
would be adopted first for the Urgent Interim Reparations and subsequently for the Individual Reparations
Grant. A year after this was first proposed, the minutes from TRC Meeting 17 Oct 97 record:

“2.2.2 There was a discussion on Point 2 in terms of an open or closed list of victims. The Commission
still had to take a firm decision on this . . . the Commission delegates would have to report to the
ministers that no decision had been taken, but that a minimum costing could be done in the
meantime... MB urged that a decision be made soon as the R&R policy could influence the
findings process in HRV.”?

iii. The case for reopening the closed list

A recent memo to the DOJ & CD on the status of the Closed List points out that the Closed List was not
mandated or determined within any of the TRC’s enabling legislation:

B The closed list is not enshrined in any law. It was merely an initial recommendation of the
TRC made in Vol 1 of its 1998 report. ...

B Four years later, the TRC accepted that it erred in making this recommendation. In 2002 it
firmly revoked the closed list in the final volume of its Report (Vol 6) and called on the
government to abandon the policy. ...

B The government accepted the initial recommendation for a closed list but has avoided or
overlooked the fact that it was firmly withdrawn by the TRC.

- excerpt from memo by Adv. Howard Varney to DOJ & CD, 27 Oct, 2024

The TRC Act states the Committee on Reparation and Rehabilitation shall consider matters referred to it by
“(aa) the Commission in terms of section 5 (e) ; (bb) the Committee on Human Rights Violations in terms of
section 15 (1); and (cc)istrithe Committee on Amnesty in terms of section 22 (1)”.163 Nowhere does the Act state
that ONLY TRC committees may determine victim status and qualify victims for reparations.

163 The Government of South Africa. 1995. “Promotion of National Unity and Reconciliation Act 34”. 5(26): 19
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The TRC itself maintained that after it was closed the government would need to establish other mechanisms
to identify victims. This is confirmed by:

a) minutes of meetings of the TRC itself that record Commissioners’ debates about whether and how
such mechanisms should be established, and concluding recommendations that such mechanisms
should be in place going forward; and

b) the final TRC report statment that such mechanisms should be formed.

Moreover, an ammendment to the Act made in 2003 spells out specific situations where victims can be
identified to qualify for reparations; and provides a mechanism for the Minister of Justice to do this. While
the ammendment provides for victims who are identified either in an amnesty hearing (even after the TRC is
closed) or in other court of law

e section 47 (c) states explicitly that the Minister can “correct” errors in TRC reports as
needed; which presumably would provide a further mechanism to provide for people whose
statements, or records of statements, were “lost” in the TRC and post-TRC administrative
processes.

Section 47 (c) of the Act reads:

47C Further powers of Minister after dissolution of Commission

(1) The Minister may, after the dissolution of the Commission, in order 47C Further powers of Minister after
dissolution of Commission

(2) The Minister may, after the dissolution of the Commission, in order to correct any error contained in any
notice, proclamation or any other publication issued in terms of this Act, excluding the final report by the
Commission, amend by way of notice in the Gazette a publication so made.

it was appointed that the corresponding committee in terms of this Act would have had prior to the
dissolution of the Commission.

(4) The provisions of section 47A (4) and (5) apply, with the necessary changes required by the context, in
respect of a committee appointed in terms of subsection (1).

(5) Where a committee is appointed in terms of subsection (1) that performs the functions of a Committee on
Reparation and Rehabilitation in order to consider a matter teferred to it by a subcommittee appointed in
terms of section 47A (1), that committee shall, if it is of the opinion that-

(a) the person is a victim, recommend to the Minister that such person be entitled to reparation as
prescribed; or

constitutes a gross violation of human rights, refer the matter to a committee referred to in
PROMOTION OF NATIONAL UNITY AND RECONCILIATION ACT 34 OF 19... Page 34 of 39
http://juta/nxt/print.asp?NXTScript=nxt/gateway.dlI&NXTHost=juta&function=fullact... 6/1/2010
subsection (6).

(6) Where a committee is appointed in terms of subsection (1) that performs thefunctions of a Committee on
Human Rights Violations in order to determine a gross iolation of human rights as contemplated in
subsection (5) (b) , and the committee is of the opinion that-

(a) a gross violation of human rights has been committed; and
(b) a person is a victim of such violation,
it shall recommend to the committee appointed to perform the functions of a Committeeon Reparation and

of subsection (5) (a) . [S. 47B inserted by s. 3 of Act 23 of 2003.]

(3) A committee appointed in terms of subsection (1) shall have all the powers to deal with the matter for which

(b) a determination needs to be made whether a person is a victim and whether an act, omission or offence

Rehabilitation to forward such person's name to the Minister, who shall deal with the recommendation in terms
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This section that states that the Minister may act “to correct any error contained in any
notice, proclamation or any other publication issued in terms of this Act, excluding the final
report by the Commission”. Vol 7 of the Final Report of the Commmission recognizes the
numerous problems in dealing with victims and reparations (including inability to access all
victims who should qualify, and lack of resources to fully investigate and verify some cases,
correcting these errors would not be precluded by the limiting phrase “excluding the final
report by the Commission”; rather correcting such errors would act upon the intent of the
final report.

Despite these clauses, the DOJ & CD has over the last 18 years repeatedly argued that the
TRC Act does not allow any process to register or verify victims after the TRC closed down.
A DOJ & CD letter to the Presidency, forwarded to KSG, dated 17/04/2014 (appendix x)
states that “extending victim registration procedures or other verification processes in the
regulations is also ultra vires in the Act”; the letter maintains that this is the opinion of
senior Counsel, and is signed by Director General N Sindane. (See Appendix C)

In contrast, Advocate Howard Varney wrote a memo from the SACTJ to the DOJ & CD following the
October 2024 National Reparations Conference that states: “The closed list is not enshrined in any
law. It was merely an initial recommendation of the TRC made in Vol 1 of its 1998 report.¢*

He adds:

In this regard s 27(2) specifically authorises the President to make regulations in respect of the
implementation TRC's recommendations on reparations as considered by the Joint Committee
and approved by Parliament. The section also empowers the President to issue regulations to
determine the basis and conditions upon which reparation shall be granted; and to determine
the authority responsible for the application of the regulations.!®*

Comparing the TRC’s Policy Recommendations vs Implementation of Approved Policy
Recommendations

Government reparations policy and practice after the TRC closed its doors failed to provide
adequate reparation as identified by the TRC. Government’s post-TRC policies and practice
these rather entrenched the damage to those who suffered gross human rights violations.
The regulations formulated in 2003 and administered over the past 20 years were both
counter to the recommendations of the TRC itself, and in violation of the Promotion of
National Unity and Reconciliation Act of 1995, in both its original form promulgated in
1996, and in the amendments made to the Act in 2003.

Post TRC regulations contradict the statement and intent of the Act

1. Regulations promulgated post TRC by the Presidency in 2003 counter the recommendations
of the TRC

his has been well documented by the Transitional Justice Sector; and has formed the basis

164 Vol 1 Ch 4, Subsection 15, p 86, paras 133 — 136.
165 Howard Varney, memo ABANDONING THE CLOSED LIST October 2024 (JS papers)
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for repeated applications to set aside the post 2003 regulations governing reparations for
apartheid era victims. (see appendix A -- LIST TO BE CORRECTED/UPDATED)

2. Does the closed list violate the original intention and statement of the Act:

The Act does NOT limit “victims” or “qualified victims” to persons who have been
identified by structures established by the TRC.

The definition of “victims” in the Act specifies:

“(a) persons who, individually or together with one or more persons suffered harm in
the form of physical or mental injury, emotional suffering, pecuniary loss or a
substantial impairment of human rights-

(i) as a result of a gross violation of human rights; or
(ii) as a result of an act associated with a political objective for
which amnesty has been granted;
(b) persons who, individually or together with one or more persons,

suffered harm in the form of physical or mental injury, emotional suffering, pecuniary
loss or a substantial impairment of human rights, as a result of such person
intervening to assist persons contemplated in paragraph (a) who were in distress
or to prevent victimization of such persons; and

(c) such relatives or dependants of victims as may be prescribed.”
At no point does this definition state that a person will only qualify if:

e they gave a statement to the TRC,
e they were recognized by the TRC as a qualified victim, and
o they were formally given a TRC number can qualify for reparations.

Yet administrators of the closed list have cited failure to meet each of these as legitimate
reason to deny a person or a group of people access to reparations.

Moreover, the Act does NOT task the TRC structures with identifying all persons who
qualify —or do not qualify - as victims. Rather, the Act mandates the TRC to “facilitate,
and initiate or coordinate, the gathering of information and the receiving of evidence from
any person, including persons claiming to be victims of such violations or the
representatives of such victims, which establish the identity of victims of such violations,
their fate or present whereabouts and the nature and extent of the harm suffered by such
victims”. The phrase to “facilitate, and initiate or coordinate the gathering of information”
does not require TRC structures to identify all qualified victims, to determine those who do
not qualify, and to compile an exclusive list of victims. Rather, the Act empowers the TRC to
begin set up a process that will identify persons who qualify for reparations. The Act does
not limit this process to the duration or structures of the TRC.

It should be noted that the TRC commissioners resisted constructing an exclusive list (which
it appears Government advocated in late 1998/1999), on the grounds that it was not their
mandate to do this, and their work was not intended or structured to provide this. The TRC
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Commissioners agreed to list the names of those they identified as victims on the
understanding that this was a compilation of names identified as qualified during the TRC
hearings; rather than conclusive and exclusive list which could not be altered or expanded.

Yet, government regulations put into place after the closure of the TRC hearings (as
executive orders issued by the Presidency, not as amendments to the Act) redefined the
TRC’s role to constructing a limited and exclusive list of victims out of the people whose
statements were accepted by the TRC - the so-called closed list.

These regulations changed the definition of victim and changed the defined outcomes of
the TRC; that meant that many victims who qualified for reparations as defined in the Act
were unfairly excluded —through executive order issued AFTER the TRC closed its doors

This violated basic tenants of administrative justice — embedded in administrative justice
provisions of the Constitution and the Promotion of Administrative Justice Act of 2000.

Section 33 (1) and (2) of the Constitution requires that national legislation gives effect to
the right to lawful, reasonable and procedurally fair administrative action; including to
“provide for the review of administrative action by a court of law, or where appropriate,
an independent and impartial tribunal”. The Promotion of Justice Act of 2000 explicitly
spells out what is required by this provision.
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Appendix B: Chronology of Civil Society engagement with the Government on failure to
provide reparations to victims of apartheid human rights violations (2000 to April 2025)

1. Khulumani Support Group (“KSG”) is a civil society organisation which works with victims and
survivors of apartheid gross human rights violations since 1995. KSG was established by victims
and survivors of apartheid gross violations in 1995 at the time that the National Unity and
Reconciliation Act 34 of 1995 (“the TRC Act”) was being debated in Parliament. KSG campaigns for
truth, healing, and redress for those damaged through apartheid, and in the struggle to create a
democratic, non-racial and just society. As a national membership organisation, KSG’s
membership today comprises over 104,000 victims and survivors of gross human rights violations
sustained in the struggle against apartheid political oppression. KSG is a founder member of the
South African Coalition for Transitional Justice (“SACTJ”).

2. Other Civil Society organisations that have forefronted the demands for reparations apartheid
human rights violations include: the Centre for the Study of Violence & Reconciliation (“CSVR”);
the Institute for Justice and Reconciliation (“lIJR”); the Human Rights Media Centre (“HRMC”);
the South African History Archive (“SAHA”); and the Trauma Centre for Victims of Violence and
Torture (“TCVVT”). The International Center for Transitional Justice (“ICTJ)”) and the Legal
Resources Centre (“LRC”) (these formed the South African Coalition for Transitional Justice in
2010; see point 26 below)

3. On 12 April 2000, 60 members of the Ex-political Prisoners and Torture Survivors group marched
to Parliament in Cape Town to deliver a petition with over 2500 signatures which demanded
that, inter alia:

3.1. The final reparations promised by the TRC and the government be paid out.

3.2. Those who did not have the opportunity to give statements to the TRC be given an
opportunity to do so and that additional people be included.

3.3. Special Pensions be implemented as a priority.

4. On 2001, [when], Ministry of Justice handed a draft reparations policy to cabinet. KSG requested
a copy but this request was ignored. KSG lodged a Promotion of Access to Information Act
(“PAIA”) request This was also ignored..

5. On 20 March 2001, 100 KSG members held a protest outside Parliament. Paul Setsetse promised
to organise a meeting with Minister Penuell Maduna, the then Minister of Justice and
Correctional Services (“Minister of Justice”).

6. On 25-26 April 2001, KSG hosted a Reparations Indaba at the Holocaust Centre, Cape Town.
Attendees included CSVR, TCVVT, IR, Jubilee SA, the Black Sash, Khumbula, the South African
Council of Churches, the Public Protectors Office, representatives from the DOJ, from the
departments of Arts and Culture, Science and Techonology and the chair of the TRC Reparations
Committee, Ms Hlengiwe Mkhize. 35 KSG victims from eight provinces participated. The
Reparations Indaba attempted to address victims’ experience with poor and non-delivery of
reparations and to find a political solution to these problems. The following issues, inter alia,
were discussed:

6.1. Responses to the report of the government and the TRC on the implementation of the
TRC’s recommendations.

6.2. The report on the President’s Fund and ways to raise additional funds for reparations.
6.3. The progress report on Special Pensions and problems experienced by applicants

7. Participants raised the issues of confusion about victim status, the insufficiency of reparations,
the government’s failure to communicate, the disparity between victims and perpetrators and
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10.

11.

12.

difficulties in accessing interim reparations. KSG made it clear that it did not accept the Closed
List and drew attention to the thousands of people who were not included in the TRC and who
did not qualify for reparations. KSG also expressed frustration at the lack of response to the
seven memorandums submitted by KSG Gauteng to Presidents Nelson Mandela and Thabo
Mbeki and to the letters sent by KSG to the Minister of Justice

The seventh and final volume of the TRC Report was published in 2003, some five years after the
HRVC had stopped hearing testimony. This included the Closed List of victims. The final
recommendations of the TRC, published on 29 October 1998, were approved by a group of
experts convened by Dr Iraj Abedian.

On 15 April 2003, President Mbeki announced in the National Assembly that reparations would
be a once-off payment of R30,000 made to each person declared to have been a victim by the
TRC. No explanation was offered as to how this sum, which was less than one sixth of what was
recommended by the TRC, was calculated. On 6 June 2003, an Ad Hoc Parliamentary Committee
on Reparations (“Ad Hoc Committee”) was formally constituted by the Speaker and the
Chairperson of the National Council of Provinces to consider recommendations made by the
President in terms of Section 27 of the TRC Act. The Ad Hoc Committee appointed a Sub-
Committee on reparations (“Sub-Committee”) which formulated a draft report.

9.1. The Ad Hoc Committee designated a three day window for public comments on the Report
of the Sub-Committee. This short window for comments meant that the LRC was unable to
present a submission. KSG had prepared a submission to go to the Ad Hoc Committee but
was advised by Yasmin Sooka not to submit it.

9.2. At a meeting of 24 June 2003, the Ad Hoc Committee endorsed the government’s
commitment to provide a one-off grant of R30,000 to TRC-identified Victims.

In August 2003, a National Civil Society Dialogue on Reparations was held. This involved 30 civil
society organisations, including KSG, as well as government representatives, including Minister
Maduna. KSG put forward proposals for the creation of a Victim Reparations Desk within
government.

Following the August 2003 workshop, KSG convened a panel of independent experts to develop
victim-centred proposals (“KSG Victim-Centred Proposals”). The KSG Victim-Centred Proposals
confirmed the accuracy of the size of the proposed compensation recommended by the TRC. to
provide individuals with the means to overcome the consequences of their victimisation.

On 29 October 2003, KSG presented a booklet summarising the KSG Victim-Centred Proposals to
a legal team in the Office of the President and to the Director General of Justice. KSG members
presented on each part of the booklet. The KSG Victim-Centred Proposals made the following
recommendations

12.1. A total grant of R120,000 per identified victim, preferably to be paid out as a monthly
grant of R2,000 over 5 years, or as an initial lump sum of R30,000 followed by a monthly
grant of R1,500 for 5 years (“Reparative Grant 1”).

12.2. For victims who have already received the ‘once-off” reparations grant of R30,000, a
monthly grant of R1,500 per month for 5 years to provide compensation that would total
R120,000 per identified victim which KSG strongly recommends should not be referred to as
a pension (“Reparative Grant 11”).

12.3. The creation of a means test so that victims who fall into the category of “privileged”
victims (according to agreed criteria) would be invited to voluntarily make their reparative
grants payable into a proposed Community Rehabilitation Trust Fund to support the
provision of additional specific services needed by victims including psychosocial services,
support for small business ventures and stipends for survivors who provide community
services.
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13.

14.

15.

16.

17.

18.

12.4. The construction of an ongoing participatory research programme to continuously
monitor and evaluate the impact of the reparations grant programme and to provide
evidence of the potential of the grants to assist in the transformation of victims and
survivors into active citizens.

12.5. The provision of an investment from the President’s Fund to recognise the value of the
services provided by KSG over the past 15 years to victims of apartheid atrocities and to
provide for KSG’s continuing facilitation of the transformation of victims and survivors into
active citizens.

12.6. The transfer of funds remaining in the President’s Fund after finding and benefiting
victims who have not yet received their original reparations package to a Community
Rehabilitation Trust Fund which would provide for specific further needs of victims in
communities to access micro-finance.

12.7. The establishment of a “living museum” to acknowledge and recognise the contributions
of victims and survivors of the anti apartheid struggle.

KSG received no response from President Mbeki or Minister Maduna, despite repeated requests.

Khulumani members petitioned Office of the President; Frank Chikane was handed a
memorandum and a coffin and gave undertakings. (the Presidency ever returned coffin and
never responded).

On 12 November 2003, Regulations Regarding Reparations to Victims (“2003 Regulations”) were
promulgated and gazetted. Section 3(1) 2003 Regulations provided that: “an identified victim is
entitled to a once-off reparation grant in the amount of R30,000 as a final reparation.” 21,000
victims who were declared eligible for reparations. Individuals had to apply for reparations; only
16,100 of the 21,000 submitted applications and received reparations. By contrast, in 2015 the
KSG database (“KARD”) holds 104,000 records of people who have suffered apartheid human
rights violations and could qualify for reparations..

In 2004, KSG convened focus groups of victims in every province in order to assess what had
happened in their lives during the first decade of democracy. The results of these focus groups
(which met with 350 people) were sent via email to every Member of Parliament - one story
every Tuesday. Only two Members of Parliament responded, namely: Douglas Gibson of the DA,
and Sankie Mthembi-Mahanyele..

KSG produced a victim reflection booklet and distributed it to various stakeholders including the
DOJ, over the following years. Khulumani develloped a Charter of Redress that was presented to
the TRC and the government

In 2005, the government established a Post Truth and Reconciliation Commission
Implementation Unit unit in the DOJ to co-ordinate, monitor and report on progress in
implementing the TRC recommendations (“TRC Unit”). KSG made repeated attempts by
telephone and in person to hold a meeting with the TRC Unit to discuss the KSG Victim-Centred
Proposals. Dr Mochubela Seekoe then head of the TRC Unit, advised that it would take up to a
year for the TRC Unit to being its work.

KSG presented its Victim-Centred Proposals to the TRC Unit and to officials in the Presidency
including the Director General of the DOJ, Advocate Vusi Pikoli. KSG also offered to assist the
TRC Unit in tracing victims and survivors. This offer of assistance was rejected. The TRC Unit
instead hired tracing agencies and had no success. The TRC Unit subsequently published a
supplement in several newspapers publicising the list of TRC-identified Victims who had not yet
been traced by the TRC Unit. Using this list, KSG traced a number of victims whom the TRC had
not located.
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19. KSG wrote to the [DOJ] requesting comments on its proposals; however the DOJ refused to
comment. On 28 October 2005 and 27 October 2006, KSG organised two marches to
Parliament. KSG delivered a memorandum to Mr Ryland Fisher, advisor to the Minister of Justice
(by then Minister Brigitte Mabandla) and Mr Iman Solomons, Chairperson of the Justice Portfolio
Committee. Mr Fisher and Mr Solomons promised to respond to KSG but did not. KSG received a
letter from the DOJ acknowledging receipt of the memorandum. KSG did not receive a further
response.

20. On 26 October 2007, KSG again marched to Parliament.. KSG presented a memorandum to
Enver Daniels, advisor to Minister Mabandla. The memorandum called for Minister Mabandla
and the cabinet to, inter alia:

20.1. Consult with victims regarding reparations.

20.2. Be open and transparent with regard to the R750,000 in the President’s Fund for
reparations.

20.3. Make its reparations policy available.

Mr. Daniels promised to meet with KSG upon his return from study leave. He later resisted
attempts by KSG to set up this meeting.

21. In 2007, by means of radio interviews and telephone campaigns, KSG successfully prevented the
government from assigning reparations funds to the Disaster Management Fund (“DMF”) on the
grounds that these funds are dedicated for survivors and victims of apartheid violations. In
December 2007, President Mbeki stated at the ANC Polokwane conference that the President’s
Fund would be retained for community reparation programmes and not transferred to the DMF.

22. In 2008, KSG submitted a PAIA application requesting information about the TRC Unit and the
President’s Fund. Information released for the PAIA application stated that the TRC Unit was
mandated to identify and partner with stakeholders; and that the TRC Unit was challenged by a
lack of cooperation from government departments

23. On 14 September 2009, the Presidential Hotline was established, to provide the public with
accurate information, counselling and precise referrals to government institutions at all levels
and spheres. Around 17,000 KSG members from across the country called the Hotline in order to
report their experiences regarding the state’s inadequate action in the matter of reparations,
but received no reply. Mr Melisizwe Bleki, Director of the Hotline reported this matter to the
President. KSG attempted to follow up on this report (using the internal reference number IDMS
323521 provided by Mr Bleki). KSG received no response from the office of the President.

24. On 12 June 2010, KSG members from Eastern Cape and Gauteng Red Card Campaign marched in
Thokoza, Gauteng to the Sam Ntuli stadium where KSG members handed a memorandum to a
representative of government. The memorandum draw attention to multinational companies
who supported apartheid and who were now funding football teams; it decried the work of the
TRC Unit’ it called for a boycott of companies that aided and abetted the apartheid regime; and
for reparations.

25. On 19-20 July 2010, the IJR and KSG hosted a workshop at Rossettenville, Johannesburg entitled:
“Towards Implementation of Reparations for Apartheid Victims and Survivors” (“Rossettenville
Workshop”). The two workshop objectives were:

25.1. To gain a clear sense of the policy priorities and/or alternatives pertaining to reparation
in South Africa.

25.2. To work towards a consensus amongst network partners about policy priorities and/or
alternatives where general agreement exists with the view of engaging in collaborative
advocacy.
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In attendance were representatives from the following organisations: CSVR; HRMC; SAHA,
LRC; ICTJ. The TRC Unit was represented by Mr Thapelo Mokushane who was responsible
for stakeholder relationships. Mr Farouk Hoosein from the TRC Unit, and Head of
President’s Fund, did not attend despite indicating that he would be present. Mr
Mokushane tabled the “Report on Government’s Progress on the Implementation of the
Truth and Reconciliation Commission Recommendations”, dated August 2009. This was the
first time that the report was publicised to civil society, after having been previously tabled
at Parliament. The report lists as one of its successes the once-off payment of individual
grants to victims, totalling R476 million as at 31 January 2009; that R50 million was paid
out as urgent interim reparation; and that R876 million was available in the President’s
Fund on 31 January 2009. Mr Mokushane said that he did not have a mandate to answer
guestions on this Report.

26. The SACTJ was formed from civil society organisations at the Rossettenville Workshop. In July
2010, the SACTJ wrote to the TRC Unit raising the concerns which were discussed there.

27. 4 November 2010, a meeting was held between member organisations of SACTJ and the DOJ
including members of the TRC Unit. Dr Khotso de Wee, Chief Operations Officer from the DOJ,
outlined the following areas for discussion:

27.1. The need for the DOIJ to call a national consultation with civil society organisations with
regards to designing policies to deal with the “unfinished business” of the TRC, and the
establishment of a timeframe thereto.

27.2. Adiscussion on the President’s Fund and its recent annual report.

27.3. Areview of the TRC Unit’s report to Parliament that was received by civil society for the
first time some nine months after it had been completed.

Dr de Wee acknowledged the “slow bureaucratic approach” of the DOJ, which had serious
consequences for victims and survivors; and that the DOJ was now “playing catch up” and
dealing with the third generation of family members of victims in respect of applications to the
President’s Fund. Dr de Wee reported that the DOJ had failed to trace a fairly large number of
victims and that the efforts of the tracing agency hired by the TRC had been unsuccessful. He
agreed that the DOJ needed assistance on tracing from civil society.

KSG stated that victims and survivors had continuously attempted to engage the DOJ through
meetings and memoranda but had received no substantial response. KSG confirmed that
recently requests for information and for urgent assistance had been tabled with the Presidency,
the Minister of Justice, the CEO of the President’s Fund, the Public Protector, the Head of the
National Treasury and the TRC Unit. It was noted that government had not called a single policy
consultation with the civil society organisations that had worked with victims before the
commencement of the TRC until the present time.

The meeting agreed on the following agreements were reached:

27.4. The DOJ committed to including the SACTJ in all policy discussions and plans going
forward.

27.5. A consultation would be held between the DOJ and the SACTJ organisations with a focus
on consultation on the construction of community rehabilitation proposals (see below,
paragraph 28x, meeting of 13 Dec 2010]).

27.6. The prospective “roll out” date for regulations on community rehabilitation would be
around March 2011.
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27.7. A discussion would be had regarding regulations to include providing for those who were
not formally recognised by the Closed List.

27.8. The DOJ agreed to provide a formal letter of apology to be distributed to KSG’s member
groups explaining the prolonged delays in addressing the “unfinished business of the TRC”
and its lack of response to multiple formal letters over several years.

28.In 13 December 2010, the DOJ held a stakeholder meeting entitled “Civil Society Network on TRC

29.

30.

31.

Reparations” in Pretoria. In attendance were representatives from the following organisations:
KSG; CSVR; Institute for Justice and Reconciliation (“IJR”); South African Catholic Bishops’
Conference (SACBC), HRMC; SAHA; ICTJ, Freedom of Expression Institute (“FEI”); and TCVVT. Dr
de Wee chaired the meeting. The main conclusions of the December 2010 stakeholder meeting
were:

28.1. government should collaborate with civil society to resolve the unfinished business of the
TRC.

28.2. Every victim of an apartheid gross human rights violation needs formal recognition.

28.3. Reparations need to address the serious disadvantages that continue to characterise the
lives of many victims.

28.4. An inclusive process of victim identification and verification needs to be undertaken from
scratch.

On 11 March 2011, KSG made submissions to the Portfolio Committee on Defence and Military
Veterans on the Military Veterans Bill (B1-2011) published in Government Gazette No. 33762 of
19 November 2010 (“Military Veterans Bill”). KSG rejected the differentiation between veterans
and victims, as many individuals fall into both categories. KSG proposed:

29.1.  Equal consideration of veterans and victims for benefits within a programme of
reparation and compensation for sacrifices made in the liberation struggle.

29.2.  Creation of equivalence between victims and veterans rather than between veterans of
the struggle of the past and those currently serving in the military.

29.3.  Joint consideration of veterans and victims for the range of benefits proposed.

29.4. The use of independent criteria to validate the applications of veterans and victims in
order to avoid corruption or manipulation.

29.5.  broader dialogues to draw on the experience of organisations working with victims and
veterans.

29.6.  asimple and straightforward system to distribute benefits to veterans and victims,
including identical pensions for all.

On 11 May 2011, the DOJ published and asked for public comment on the Government Gazette
2011 Draft Regulations for the Payment of Educational Assistance and Medical Benefits. The
Draft bill limited these benefits exclusively to victims identified by the TRC. SACTJ was first made
aware of the publication of the 2011 Draft Regulations oOn 13 May 2011by a call from the
Sunday Times. SACTJ wrote to the TRC Unit to express its dismay and disappointment that the
proposals had been gazetted without the promised national consultation.

On 27 May 2011, SACTJ wrote to the DOJ requesting information on which TRC-identified
Victims had received additional assistance beyond their final reparations package to date. On 2
June 2011, Mr Thapelo Mokushane of the TRC Unit responded verbally to the request. He stated
that the Dr Seekoe had referred several TRC-identified Victims or their beneficiaries on an ad-
hoc basis for educational and medical assistance, following personal requests. This was not
linked to the President’s Fund.
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On 8 June 2011, SACTJ wrote to the DOJ confirming its objection to 2011 Draft Regulations on
procedural, constitutional and international law grounds. It submitted that:

31.1. The 2011 Draft Regulations were gazetted without the meaningful and substantial
involvement of victims and survivors.

31.2. The 2011 Draft Regulations are not coherent with the purpose and objectives of the TRC
Act.

31.3. The DOJ had failed to extend the educational and medical benefits to all victims of gross
human rights violations, as contemplated in the TRC Act.

31.4. The Closed List policy is inconsistent with the plain and just interpretation of the Act; it is
offensive to victims’ constitutional right to equal protection under the law; and it violates
South Africa’s obligations under international law, reflected in The Universal Declaration of
Human Rights as well as the International Covenant on Civil and Political Rights;

31.5. The definitional and eligibility standards proposed in 2011 Draft Regulations are likely to
exclude victims who have suffered harm as a result of human rights abuse and are in dire
need of the educational and medical benefits being offered.

31.6. Unfair and unnecessarily complicated administrative procedures will potentially render the
proposed assistance inaccessible to many.

31.7. There has been no systematic assessment by the DOJ of the urgent needs of victims of
apartheid atrocities.

Further, in a press release SACTJ outlined its rejection of the 2011 Draft Regulations for the
payment of educational assistance and health benefits. SACTJ stated that, by failing to meet the
state’s legal obligations to provide reparations, the 2011 Draft Regulations perpetuated the
prioritisation of special dispensations for perpetrators over providing redress for victims and
survivors..

32. KSG called on the DOJ to:

32.1. Undertake an open and transparent process of consultation and dialogue with civil
society to revise the 2011 Draft Regulations to be more responsive to victims’ needs.

32.2. Establish ongoing victim registration procedures and take affirmative steps to register all
victims of gross human rights violations.

32.3. Ensure that all victims of gross human rights violations according to the criteria in the
TRC Act are provided with the TRC recommended reparations package.

32.4. Provide access to educational and medical benefits directly through the relevant DOJ.

32.5. Collaborate with civil society partners on the design and implementation of measures for
community reparation and rehabilitation.

33. Further, members of KSG sent a total of around 7,000 faxes to the TRC Unit to express their
dissatisfaction with the 2011 Draft Regulations. The TRC Unit wrote a response which expressed
their irritation with KSG for continually speaking out about gaps in its work,

34. On 1 November 2011, KSG participated in the New Age-hosted Breakfast with President Zuma,
held at the International Convention Centre in Cape Town. Shirley Gunn of KSG asked the
President what he was intending to do with the President’s Fund. Zuma said he had never heard
of President’s Fund.
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35.

Between 23 and 30 January 2012, SAHA, CSVR, ICTJ received document copies pursuant to their
requests submitted in November 2010 .

36. On 7 February 2012, KSG wrote to President Zuma, requesting a meeting to address outstanding

issues around reparations on 18, 19 or 20 March 2012. The DOJ confirmed that the meeting
would take place 12pm on 19 March. As agreed, 200 KSG members arrived on that date and
travelled to the DOJ offices under police escort. All entrances had been blocked with private
security and the DOJ refused to proceed with the meeting. After obtaining a court order, the
meeting took place on the pavement outside the DOJ; the TRC Unit agreed to a follow-up
meeting on 22 March, to give the organisations representing victims an opportunity to discuss
the comments they submitted regarding the 2011 Draft Regulations (“22 March 2012
Stakeholder Conference”).

On 20 March 2012, the KSG members who had been present at the 19 March meeting marched
to the Union Buildings.

On 22 March 2012 the TRC Unit convened a stakeholder conference at the Burgerspark Hotel,
Pretoria. Ms Sindane, Director General of DOJ had agreed that KSG would send 50 delegates.
However, upon arrival, Mr Mokushane and guards from a private security company, barred the
entry of the KSG delegation. The door was opened when a participant in the room demanded
that KSG had a right to enter.

The meeting resolved that a task team (“Task Team”) would be established to represent the
victim organisations to further deal with the draft regulations due to time constraints. KSG
subsequently applied to the TRC Unit for the report of 22 March 2012 Stakeholder Conference,
but was denied access on the grounds that the document was classified as a “pre-decisional
record” To date, the TRC Unit has still not provided a report.

37.0n 12 April 2012, a Task Team meeting was held and chaired by Dr de Wee to discuss the 2011

38.

Draft Regulations. KSG was not invited to that meeting, although other SACTJ organisations
attended. Dr de Wee stated that the meeting was a one-off meeting after which the 2011 Draft
Regulations would be presented to the Minister; further consultation process on the Draft
Regulations would be closed. The DOJ considered the Closed List issue to be a complex legal
argument which would take too long to resolve in relation to the 2011 Draft Regulations; it
would be researched and discussed independent of the 2011 Draft Regulations. SAHA raised
objections on behalf of SACTJ regarding the anticipated abrupt closure of the consultation
process and on the dismissal of the Closed List issue.

April 2012 SACTJ submitted a memorandum to the DoJ&CD and the Presidency entitled
‘Memorandum on Final Report of the Pardons Reference Group to the President’. This
memorandum sets out the main objections of the SACTJ to the former political pardons process.

On 24 April 2012, SACTJ submitted comments on the 2011 Draft Regulations to the DOJ,
noting that the submission of these comments should not be misconstrued as support for
the passing of the 2011 Draft Regulations. SACTJ reiterated comments it made on 8 June
2011 (see paragraph 32) and stated that its main objections remained:

38.1. The failure of the DOJ to meaningfully involve victims in the conceptualisation and
drafting process.

38.2. The failure of the DOJ to extend the educational and medical benefits to all victims of
gross human rights violations, as contemplated in the TRC Act.

38.3. The failure of the DOJ to extend the definition of “victim” so as to make reparations
available to victims outside the “Closed List”. The DOJ did not respond despite the
undertaking by Ina Botha of the DOJ to keep SAHA informed.
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The TRC Unit visited communities in different provinces to engage with stakeholders. On 24 May
2012, the TRC Unit visited GaMatlala Community members in Limpopo. This visit was
coordinated by GaMatlala members with the assistance of the Limpopo Parliamentary
Democracy Office, at whose offices it took place. On 31 July 2012, at the invitation of the Public
Participation and Petitions Standing Committee of Kwazulu-Natal Legislature, the TRC Unit
visited Durban to address members of Bambanani Victims of Political Violence. The TRC Unit
had previously visited Empangeni to address members of the North Coast Displaced People
Organisation in Kwa Zulu Natal, Uitenhage Victims of Apartheid Group in the Eastern Cape and
members of Khulumani Support Group at Thokoza, Gauteng Province. During these meetings,
the following issues were raised:

39.1. Many people did not make statements to the TRC and therefore do not qualify for
assistance in line with the approved recommendations currently being implemented.

39.2. Others made statements to the TRC but their cases were not concluded because they
failed to submit required documents.

39.3. The TRC made negative findings in the case of other claimants for various reasons, with
no process for appeal.

At the end of each visit, the TRC Unit informed the claimants that due to legal limitations, their
claims could not be processed in line with TRC recommendations if they were not able to make
statements before the TRC.

On 4-6 December 2012, the SACTJ held a Reparations Conference entitled “National Dialogue on
Reparations: A Critical Tool in Dealing with our Past and Building our Future” took place in
UNISA, Pretoria, to develop a policy position on the payment of reparations for victims of
apartheid in South Africa through a collaborative effort by key players in the transitional justice
arena.

40.1. In his address to the conference, Dr de Wee informed participants about planned
expenditure from the President’s Fund:

40.1.1. R15m is to be allocated for tracing agency work to locate 259 TRC-identified
Victims who have not yet been traced.

40.1.2. R35m is to be spent on reburials.
40.1.3. R350m will be provided for educational assistance.

40.1.4. R100m will be provided for medical benefits.

40.2. Dr de Wee conceded that over 150,000 people were excluded from the Closed List but

41.

stated that to open the list will be a political process and that the TRC Unit has a limited
mandate to address the Closed List only.

25 March 2013, LRC wrote to Minister of Justice Jeff Radebe copying President Zuma, Minister
of Finance Pravin Gordhan, several other governmental officials, members of the Audit
Committee, former members of the TRC and various ambassadors on behalf of SACTJ. The letter,
expressed concern that money from the President’s Fund was being dispersed in an unlawful
manner in contravention of Sections 40 and 42 of TRC Act which provide that all money be
disbursed by way of regulation issued by the DOJ in consultation with the Minister of Finance.

41.1. Up until this date, two such sets regulations had been issued; the 2003 Regulations and
the 2010 Regulations. Regulations in respect of the 2011 Draft Regulations, and in
respect of housing and the rehabilitation of communities had not been issued at this
date.
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41.2. SACTJ had not, at this date, received further reports in respect of progress in finalising
regulations in respect of 2011 Draft Regulations despite the appointment of a Task Team to
do so and despite Dr de Wee stating that it was urgent to place them before Cabinet by the
end of May 2012. The 25 March 2013 Letter highlighted that the no official report of the 22
March 2012 Stakeholder Conference had been distributed, despite an undertaking to do
so.

41.3. The 25 March 2013 Letter stated that SACTJ had received reports that the TRC Unit had
arranged consultations in communities such as Mamelodi regarding the allocation and
intended expenditure of money from the President’s Fund. On 9 March 2013, the TRC Unit
allegedly established a committee to plan the expenditure of money from the President’s
Fund to be used for renovations in Mamelodi. Government officials allegedly informed the
meeting that similar meetings were planned for Alexandra and other provinces.

41.4. The 25 March 2013 Letter further drew attention to the fact that many victims are now
elderly and and that a large number have died without receiving any material benefits. The
letter stated that: “Notwithstanding the dire circumstances of many victims your
department has to date displayed little or no sense of urgency. These victims had a right
and a legitimate expectation to receive adequate reparations within a reasonable time
frame.”

41.5. SACTJ requested an urgent meeting with Minister Radebe in order to clarify “what is taking
place in respect of the President’s Fund.” SACTJ further suggested that members of the
Audit Committee of the President’s Fund attend the meeting.

On [or around] 27 March 2013, Dr de Wee participated as a panellist in an SABC2 discussion
alongside Vincent Mahladisa, a KSG Limpopo Provincial Committee member from Makhado. In
the course of the discussion, Dr de Wee announced that the DOJ would not be proceeding with
the disbursement of victims’ reparations money into the accounts of municipalities. He also
announced that the Minster of Justice envisaged the 2011 Draft Regulations to be finalised by
May 2013. Dr de Wee further stated that:

..the other set of recommendations that were made that have been adopted
by government related to community rehabilitation. There are about 120
communities that have been identified in TRC reports and to date with the
amount of money that we have, we are only starting with 18 communities
about two per province... The purpose of those consultations [with the two
communities] is to indicate to various communities that they have been
identified in TRC reports what amount will be allocated and therefore
communities must decide what is it that they want to do with those amounts
as part of community rehabilitation...

On 13 June 2013, the LRC followed up on its letter of 25 March 2013. The Minister made a
statement to the LRC that if our clients “however should still wish to meet, | advise you to liaise
with the TRC Unit in my department”.

44, 0n 21 June 2013, Minister Radebe replied to the 25 March 2013 Letter, noting the stated

concerns and expressing his concern about the delays to implement TRC recommendations. The
21 June 2013 Letter included the following progress report:

44.1. Only 9 of the 16,837 TRC-identified Victims, only 9 remain to be traced.
44.2. A gazette announcement is forthcoming in respect of the 2011 Draft Regulations.
44.3. The regulations in respect of medical benefits and housing assistance are being finalised.

44.4. A community rehabilitation consultation process is currently being undertaken by the
TRC Unit. No money has been disbursed as yet as regulations have not been finalised.

130



44.5. The intention is to inform and account to a broader South African public regarding the
implementation of TRC recommendations through Parliament and other TRC channels.

Minister Radebe stated: “should you still wish to meet, | advise you to liaise with the TRC Unit in my
department.”

45, On 14 July 2013 / 23 July 2013 the LRC wrote on behalf of SACTJ to Minister Radebe in response
to the 21 June 2013 Letter, requesting that the proposed meeting (referred to in the 25 March
2013 Letter and the 21 June 2013 Letter) indeed take place. This was a direct request to the
Minister on account of a perception held by the SACTJ of the unreliability of the TRC Unit. The
LRC submitted, inter alia, that:

45.1. A meeting would be preferable to exchanges of delayed written communications
inadequately trying to resolve serious differences.

45.2. The TRC Unit regularly seems to ignore SACTJ members, most recently evidenced by its
failure to invite KSG to consultations in Mamelodi.

45.3. The approach of the TRC Unit regarding community reparations appears to be primarily
unchanged since 2011 with a core decision to allocate community reparations to two
towns per Province, despite extensive representations by KSG and others.

45.4. SACTIJ firmly believes that the current proposal that President Fund money be paid to two
pre-selected towns per Province constitutes an allocation of money for expenditure in the
absence of regulations.

45.5. The TRC Unit has almost without exception failed to ever respond to representations from
SACTI regarding reparations for the rehabilitation of communities. It appears that its
comprehensive and internationally researched proposals have not been considered.
Randomly selecting two community per Province is absurd and arbitrary.

45.6. The Task Team discussions were not ongoing but simply used by the TRC Unit for a one-off
consultation.

45.7. Despite the semblance of consultation, it appears that the proposed community
regulations have already been set in stone given: the early proposal of two communities
per Province has remained unchanged despite serious objection to this; Dr de Wee's
comments in his TV/ radio interview of [27 March 2013/ 3 April 2013]; and the press
release issued by Mthunzi Mhaga.

45.8. Recent engagements between KSG and ANC officials suggest that the ANC is attempting to
politicise the distribution of reparations and a ministerial intervention is absolutely
essential.

45.9. South Africa should follow up on its promise to report to the African Commission on its
progress to date in implementing the TRC recommendations.

46. n 31 July 2013, the LRC on behalf of SACTJ wrote again to Minister Radebe to take up the offer of
a meeting and requested that such a meeting is critically urgent. Main issues that SACTJ wished
to discuss were, inter alia:

46.1. The number of concerns raised by SACTJ in 2011 and 2012 on the 2011 Draft Regulations
and whether these have been addressed.

46.2. The draft housing regulations referred to in the 21 June 2013 Letter which SACTJ has not
seen or and upon which SACTJ has not been consulted.

46.3. The TRC Unit’s retention of its proposal to allocate community reparations to two towns
per Province.
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46.4. SACTJ's concerns that victim and civil society submissions to the TRC Unit since 2010 have

not been included or reflected in any of the presentation made by the TRC Unit officials to
the Portfolio Committee.

47. In August 2013, the Acting Chief Director of the TRC Unit, Lufuno Mmbadi, advised that “we will
revert to you shortly regarding the possibility of a meeting in the near future”.

48. On 8 August 2013, the LRC wrote to Minister Radebe in response to Ms Mmbadi’s letter seeking
to arrange a date to allow for experts on reparations to join the meeting.

49. n 29 August 2013 a meeting took place between the GaMatlala community accompanied by KSG
and the TRC Unit in the DOJ offices in Pretoria. Dr de Wee conducted the meeting (despite Ms
Mmbadi having signed off on all of the correspondence between the DOJ and the GaMatlala
communities), After keeping the delegates waiting for three hours, Dr de Wee outlined the DOJ’s
limitations in implementing regulations; and said he welcomed any legal action by KSG to
challenge these. Dr de Wee then launched attacks on KSG and personal attacks on Dr Marjorie
Jobson, Director of KSG. On 23 October 2013, KSG wrote a formal letter of complaint to Minister
Radebe regarding this incident.

50. On 16 November 2013, KSG submitted two PAIA requests to the DOJ requesting;

50.1. a copy of names of the 5000 TRC-identified Victims who have not claimed their final
reparations; and

50.2. application: 16.11.2013: DOJ A record of the criteria used to identify the 18 townships
named as beneficiary communities for infrastructure renovation using the President's
Fund. KSG-2013-D0J-022 Internal appeal lodged. On 19 November 2013, KSG submitted a
further four PAIA requests to the DOJ requesting; a copy of the names of the additional
128 municipalities earmarked for the use of the President’s Fund and the grounds on which
they have been identified as “beneficiary communities”; a copy of the amendments to the
regulation on health and education benefits for TRC-identified Victims that are reported in
the latest Annual Report of the President’s Fund; a copy of the proposed community
rehabilitation final policy; and records detailing the processes that have taken place to date
including minutes, registers, agendas and recommendations. The DOJ did not respond to
any of these requests.

51. The DOJ repeatedly advised KSG that the Portfolio Committee was only institution able to
instruct the TRC Unit to deal with the “unfinished business of the TRC” and that KSG should
focus its efforts on arranging a meeting with it.. Therefore, on 26 November 2013, a KSG
delegation presented a memorandum to the Portfolio Committee raising concerns about the
stalled reparations process. The memorandum, demanded that government address the
following issues immediately:

51.1. The full implementation of the final recommendations of the TRC.
51.2. The “opening of doors” for all victims of apartheid gross human rights violations.

51.3. Urgent interventions to stop the proposed diversion of funds in the President’s Fund into
a programme of township infrastructure development or renovation.

As Parliament was in recess, the memorandum was handed to Advocate Hashaan Mohamed
who undertook to hand the memorandum to the Portfolio Committee. On 1 December 2013,
KSG re-sent the memorandum to the Portfolio Committee secretary, Mr Ramaano, via email,
for circulation to the members of the Portfolio Committee.

52. 0n 29 November 2013, three days after the memorandum was delivered to the Portfolio
Committee, the DOJ gazetted Notice 1138 of 2013: draft regulations regulations relating to
community development (“2013 Draft Regulations”). The 2013 Draft Regulations proposed, inter
alia, to make funds in the President’s Fund available for the International Development Trust
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54,

55.
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(“IDT”) to fund community rehabilitation. The DOJ gave stakeholders until 31 January 2014 to
respond to these proposals.

In a press release of 16 December 2013, KSG declared that it would conduct intensified
advocacy for reparations and restitution. KSG also expressed concerns about funding community
reparations through the IDT which, by its own admission to the Parliamentary Portfolio
Committee on Public Works, was in trouble and had its funding substantially reduced by the
National Treasury.

On 13 January 2014, Dr De Wee addressed a visiting group of students from Luther College, a
university from the United States on a study tour researching the “Unfinished Business of the
TRC”. During this address he stated that as there have been disagreements about community
rehabilitation so the TRC Unit proposes a Stakeholder Conference for February 2014.

On 22 January 2014, the LRC wrote to the DOJ on behalf of the SACTJ to outline previous
attempts to engage the DOJ in discussions regarding the 2013 Draft Regulations, and noting that
the meeting requested by SACTJ in March 2013 and July 2013 and agreed to by Minister Radebe
in July 2013 had still not taken place. The letter requested an extension of two weeks to file
submissions on the 2013 Draft Regulations until after the Stakeholder Conference scheduled for
February 2014 as “this would enable representations to be made more effectively in regard to
the proposed Regulations relating to Community Rehabilitation”.

In January, as Parliament resumed, KSG contacted the office of Mr Luwellyn Landers MP,
Chairperson of the Portfolio Committee, to request a follow-up meeting on both the
memorandum submitted on 29 October 2013 (to which there had been no response to date)
and to protest the 2013 Draft Regulations. On 24 January 2014, Mr Landers offered to meet with
KSG on 29 January 2014. This was the first time KSG had been afforded the opportunity to meet
with the Portfolio Committee.

On 27 January 2014, the Portfolio Committee secretary, via telephone, informed KSG that the
meeting would be with the entire Portfolio Committee and that KSG would be given one hour to
present its concerns. On 29 January 2014, KSG and SACTJ representatives travelled to this
meeting with Mr Landers and Portfolio Committee members. Other persons were present who
did not introduce themselves (later identified as TRC Unit officials, including Dr. De Wee).

57.1. The Portfolio Committee stated that:

57.1.1. It had not received the memorandum handed to Advocate Mohamed on 26
November 2013. Advocate Mohamed was a DOJ official and could not give
undertakings on the behalf of Parliament.

57.1.2. KSG should have asked for a follow-up meeting from the DOJ not the Portfolio
Committee.

57.1.3. KSG should not have submitted material hours before this meeting.

57.1.4. KSG would not be allowed to present its presentation as all the issues it wished to
raise had been dealt with at length through consultation, Parliamentary discussion
and negotiation over many years.

57.1.5. The Portfolio Committee could neither prescribe or interfere in the DOJ processes,
but could only exercise oversight and apply the law.

57.1.6. The deadline for public comments on the 2013 Draft Regulations remained 31
January 2014.

57.2. After a brief discussion, the meeting was adjurned without consideration by the
Portfolio Committee of KSG's input.
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57.3. Max Sisulu, the then Speaker of Parliament launched an investigation into the
meeting of 27 January 2014 but no results have ever been provided.

58. On 31 January 2014, the LRC wrote on behalf of SACTJ to the DOJ submitting SACTJ’s
representations in respect of the 2013 Draft Regulations. The letter again reminded the DOJ that

no further advance had been made by the DOJ to the meeting proposed in correspondence from
March 2013.

58.1. The SACTJ noted objections to the process around the 2013 Draft Regulations,
including submissions included, inter alia:

58.1.1. An extremely short time period was granted to the public for making submissions
which also coincided with holiday season.

58.1.2. The Annual Report of the President’s Fund for the year 2011/12 suggests that the
IDT had already been engaged to pursue community reparations prior to the
promulgation of the 2013 Draft Regulations.

58.1.3. It appears that the 2011 Draft Regulations have been shelved and that going forward
community rehabilitation will be the only form of reparations to be provided and will
consume the bulk or all of the remaining funds in the President’s Fund.

58.1.4. The regulations were compiled with little or no consultation with key stakeholders.
58.2. The SACTJ submissions included the following main objections, inter alia:

58.2.1. The community rehabilitation programme envisaged by the 2013 Draft Regulations
does not serve the purposes of a reparations policy for communities severely
harmed by apartheid.

58.2.2. The criteria for selecting recipient communities are not clearly defined and most
other communities that suffered equivalent harm are excluded.

58.2.3. Community rehabilitation is being pursued at a time when individual reparations
have still not been fully or adequately implemented.

58.2.4. These factors yield a policy that is incapable of addressing the needs of communities
damaged by human rights violation and also sends mixed signals about the state’s
seriousness in addressing individual and collective suffering.

58.3. SACTJ made the following recommendations:
58.3.1. Full implementation of the individual reparations recommended by the TRC.

58.3.2. Establishment of a registry of victims and execution of an outreach programme to

guarantee that all victims of the most serious violations receive reparations as defined
by the TRC.

58.3.3. Provision of health care, education, housing or other social programme as a form of
reparation which must be distinguished from other social policies directed to the
population as a whole.

58.3.4. Engagement in a participatory discussion with victims’ communities and civil society
organisation to devise the best way to address the collective dimensions of violations
committed under apartheid.

59. On 27 March 2014, KSG representatives met with Director General of the Presidency, Dr Cassius
Lubisi, and his assistant Mr Thabo Makhaza to call upon government to implement and expand a

transparent and representative process to bring about reparation, rehabilitation and redress. No
DOJ representative was present.

59.1. KSG recorded that inter alia:
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59.1.1. The TRC Unit had been assigned to implement limited, narrow and even altered
interpretations of TRC recommendations.

59.1.2. The TRC Unit remains adamant that it cannot consider reparation and redress for
those not named in the Closed List.

59.1.3. The TRC Unit has not carried out the limited functions it has been assigned by
Parliament with speed and commitment and payouts of once-off reparations to
those on the Closed List have taken 11 years to complete.

59.1.4. The TRC Unit has failed to process the 2011 Draft Regulations.

59.1.5. There is serious concern over the continued non-responsiveness of public
servants in the TRC Unit to approaches from civil society in respect of
representations from communities, comment on regulations and requests for
information.

59.2. KSG recommended that in order to fulfil the South African state’s obligations to provide

adequate reparations, and made practical suggestions as to how this process should
function.

59.3. The meeting concluded with an agreement that KSG would make written submissions by 4
April 2014,

On 4 April 2014, as agreed, the LRC (Attorney Kahanovtiz) emailed the Presidency (Dr Lubisi)
attaching a memorandum from KSG. The memorandum contained a record of the discussions of
27 March 2014 and expressed grave concern regarding the failure to pay reparations and

concern about delays and also the manner in which reparations were being managed. KSG asked
that the government:

60.1. Acknowledge that reparations provided so far are inadequate and have not reached many
victims of gross human rights violations.

60.2. Drop the Closed List.

60.3. Establish a registration and outreach process to identify victims of gross human rights
violations.

60.4. Give immediate priority to repairing outstanding damage to individuals whose suffering
continues today.

60.5. Not use the President’s Fund for infrastructure and development projects.

60.6. Accept that in the long term further funds over and above those currently in the
President’s Fund may be required for the reparations process.

On 18 April 2014, the Presidency (Dr Lubisi) wrote to KSG (Dr Jobson) enclosing a response from
the DOJ (Ms Nonkululeko Sindane, Director General of the DOJ) to KSG’s memorandum sent by
the LRC to the Presidency) on 4 April 2014. The Presidency (Dr Lubisi) also invited KSG to attend
a Stakeholder Conference on 15 May 2014 aimed at finalising the 2013 Draft Regulations. On 25
April 2014, the DOJ (Ms Sindane) wrote to the LRC confirming the invitation. The enclosed
response from the DOJ, dated 17 April 2014 and addressed to Dr Lubisi, stated that:

61.1. Of the 16,837 TRC-identified beneficiaries only 12 payments remain outstanding and
are currently being processed and 13 are untraceable.
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61.2. The draft regulations on basic education and higher education and training were
submitted to the Presidency in July 2013. Following a meeting on 25 October 2013, the
DOJ amended and resubmitted them to the Presidency. Feedback is awaited.

61.3. The Minster of Finance proposed a new model upon which to base the 2011 Draft
Regulations in order to define victims and their relatives as an additional category of
persons who qualify for free public health care. In order to effect these changes the DOJ
has requested that the Department of Health amend the National Health Act 2003.

61.4. Draft regulations on housing assistance have been developed but the finalisation of the
process is dependent on a number of policy issues.

61.5. 18 communities have been prioritised “through criteria approved by the Minister” for
completion of the needs analysis phase for community rehabilitation. Comments on the
2013 Draft Regulations are currently being evaluated by the TRC Unit and the Chief
Directorate Legislative Development. “No monies have been dispersed thus far, since
regulations have not been finalised”.

61.6. Two legal opinions including one of senior counsel, (“Closed List Legal Opinion”) have
confirmed that: Extending the definition of victim without proving for some kind of
verification procedure and extending victim registration procedures or other
verification process in the regulations are both ultra vires the TRC Act; and the TRC Act
“envisages a scheme which includes checks and balances on finding of gross human
rights violations and the granting of amnesty before a person can be found to be a
victims for whom reparations may be recommended”.

61.7. The DOJ has no mandate to amend the TRC Act.

61.8. A Stakeholders’ Conference on the 2013 Draft Regulations has been scheduled for 15
May 2014.

On 20 April 2014, KSG sent an email to the Presidency expressing concern that the documents
sent by Dr Lubisi on 18 April 2014 do not speak to the record of the discussions of 27 March
2014 or the submission that KSG had made as requested on 4 April 2014. The email, stated:

We are puzzled at the disjuncture between our meeting and the replies we have
been sent. Our submission was to the Presidency and not to the Department of
Justice, The reply solicited by the DG’s Office from the Department of Justice does
not begin to speak to or address the issues raised in the submission. [...] We
engaged the Presidency after many years of concerted effort towards finding a
constructive way beyond this impasse...

Dr Jobson re-sent the proposals submitted on 4 April 2014 by way of attachment and stated that
theses were for submission to the Office of the President.

63. In or around April 2014, the IDT issued Terms of Reference for “Service Providers for the DOJ &

64.

CD Social Facilitation and Community Engagement for the DoJ & CD TRC Community
Rehabilitation Programme” indicating that the service should be provided in April and May 2014
and the consultation on the 2013 Draft Regulations following public submissions will take place
on 15 May 2014.

On 29 April 2014 the Presidency wrote to the LRC recommending that KSG forward its request
to the Department of Justice

65. On 29 April 2014, Ms Sindane, Ms Emily Dlamini (Regional head of the DOJ in Gauteng) and the

Director for Legal Affairs met with KSG members at Constitution Hill. Ms Sindane again
reassured KSG that the President’s Fund had not been used for purposes not provided for in
regulations. She further reiterated that the Closed List could not be changed without changing
the law and that the DOJ had fulfilled its mandate. KSG requested a copy of the Closed List Legal
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Opinion, which Ms Sindane agreed to provide. The DOJ representatives asked KSG to attend the
conference on Community Rehabilitation planned for the following month.

66. On 30 April 2014, Attorney Kahanovitz sent an email to Ms Sindane on behalf of KSG to make a
further request for the Closed List Legal Opinion. to enable it and its clients to prepare for the
forthcoming discussions on 15 May 2014.

67.0n 5 May 2014, the LRC wrote to Ms Sindane to confirm its acceptance of the invitation to the
meeting to discuss 2013 Draft Regulations on 15 May 2014.

68. On 6 May 2014, KSG wrote an open letter to President Zuma calling upon him to:

68.1. Set up a representative Advisory Committee to develop policy which will address the
continuing gaps in dealing with the past.

68.2. Ring-fence the President’s Fund established in terms of the TRC Act to ensure it is not used
until the necessary policies are constructed and adopted to deal with the “unfinished
business” of the TRC.

69. On 8 May and 15 May 2014 the DOJ (Ms Sindane) wrote to the LRC confirming the cancellation
of the meeting scheduled 15 May 2014 to discuss the 2013 Draft Regulations.

70. On 27 May 2014 KSG issued a press release commenting on the reported legal opinion
mentioned in Ms Sindane’s letter of 17 April 2014, which in essence stated that a victim is
someone who was found by the TRC to have suffered gross human rights violations and in
respect of whom the perpetrators have been granted amnesty. KSG pointed out that if this is the
correct interoperation then neither Steve Biko nor Dr Neil Aggett should have been considered
“victims” for whom reparations may be recommended the perpetrators of the crimes against
them respectively were denied amnesty and did not apply for amnesty. However both the Biko
and Aggett families were given “TRR” numbers which allowed them to claim reparations,
highlighting the lack of a clear and comprehensive policy for reparations. KSG called on the new
Minister of Justice, Michael Masutha, to consider KSG’s proposal to set up an Advisory
Committee to “finally put in place a reparations policy of which we can be proud, that will draw
on the excellent recommendations of the TRC.

71. On 28 May 2014, the LRC wrote on behalf of SACTJ to Mr Motsamai Karedi, the Chairperson of)
the Audit Committee in the DOJ, setting out the exchange of correspondence between SACT)
and KSG and the DOJ regarding the issue of reparations and concerns over the unlawful
disbursements from the President’s Fund. The letter, requested:

71.1. Confirmation that meetings of the Audit Committee took place in the 2013/2014 year; and
confirmation of the Fund’s balance at 31 March 2014.

71.2. Confirmation that the Audit Committee is satisfied that there has been no unlawful
expenditure of President’s Fund monies; or if the President’s Fund money has been
improperly expended, confirmation of action being taken to remedy this.

72. On 15 July 2014, KSG received a letter by fax from the DOJ (Ms Sindane) on 10 June 2014. The
letter referred to the meeting of 29 April 2014 and invited KSG to submit a list of names, contact
details and needs of the TRC-identified Victims who are in need of medical assistance for referral
to the Department of Health. KSG responded to the letter and welcomed the opportunity to
work with the DOJ

73. On 19 July 2014, the Audit Committee (Mr Karedi) replied to the LRC's letter of 28 May 2014. The
letterconfirmed that:

73.1. The Audit Committee provides oversight on the President’s Fund and its observations
have been communicated through the Audit Committee reports.
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73.2. The Audit Committee is not aware of any unlawful payments and that the only payments
made have been in respect of management fees to Public Investment Corporation, bank
charges and payment to beneficiaries who are eligible in terms of the existing laws and
regulations.

73.3. The Auditor General is currently performing an audit and will report on its status at its
conclusion.

On 24 July 2014 / 22 August 2014, the IDT/ TRC Unit held a meeting in Thabong Community
Centre in Welkom to commence developing a community rehabilitation project in line with the
Draft regulations.

On 1 September 2014, the TRC Unit (Dr de Wee) wrote to the LRC (Ms Janet Love, National
Director) to clarify that the meeting on the 2013 Draft Regulations had been rescheduled to 26
September 2014. On 25 September 2014 KSG (Dr Jobson) emailed the DOJ (Ms Sindane) to
propose a draft agenda for the meeting of 26 September 2014 including a request that the
Closed List Legal Opinion be shared. On 25 September 2014, the DOJ (Ms Sindane) replied to
KSG (Dr Jobson) stating that the focus at the meeting should remain on the 2013 Draft
Regulations and that the Closed List would not be discussed; however that there would be a
presentation on the President’s Fund because it has a direct bearing on the 2013 Draft
Regulations.

On 26 September the consultative meeting arranged by the DOJ on the 2013 Draft Regulations
took place in Pretoria. The meeting was chaired by Ms Sindane and an active role was taken by
Dr de Wee. The LRC and members of SACTJ were present as were representatives of the IDT and
representatives of the six areas already designated as intended beneficiaries for community
reparations.

76.1. KSG outlined its concerns regarding the legality of the regulations and expressed concern
that if they were promulgated in their current form then more than half of the
reparations money would be spend on 18 designated areas immediately..

76.2. Members of the DOJ requested that certain issues not be discussed given that such a
meeting with the President was scheduled for 2 October 2014. This meeting was
scheduled to discuss issues including the Closed List and the Closed List Legal Opinion

76.3. After lengthy discussions Ms Sindane announced that the legal team of the DOJ would
consider the submissions made during the course of the meeting and would prepare and
publish a further draft of the 2013 Draft Regulations for comment.

At this meeting, members of the DOJ again iterated racist slurs against the KSG delegation as
documented in KSG’s letter of 12 October 2014 (see paragraph [x]).

The planned meeting with the President scheduled for 2 October 2014 was cancelled at very
short notice verbally by Charmaine Fredericks, Head of Private Office of President who informed
KSG that President Zuma had said there was no need to meet as all matters were resolved.

On 12 October 2014, KSG wrote to the Deputy Minister of Justice and Constitutional
Development, the Honourable Mr John Harold Jeffery, to document the repeated incidents of
the violation of the right to human dignity and hate speech by Dr de Wee and some of his
assistants between March 2012 and 26 September 2014 and to file a complaint of gross
misconduct against public servants at the DOJ. On 19 October 2014, KSG wrote again to Deputy
Minister Jeffery to follow up on its complaint of 12 October 2014. KSG asked for an indication by

138



22 October 2013 of steps being taken in order to inform its decision as to whether to proceed to
lay the complaint with the South African Human Rights Commission.

79. On 13 October 2014, KSG wrote to Minister Masutha to request a meeting regarding matters of

concern affecting KSG and the resolution of the unfinished work of the TRC.

80. On 20 October 2014, the LRC wrote to the DOJ (Ms Sindane) regarding the 2013 Draft

Regulations and her announcement at the consultative meeting on 26 September 2014 that the
DOJ would consider the submissions made during the course of that meeting. The letter asked
whether the proposed new draft regulations were ready for comment or alternatively when
they might be ready.

81. On 3 November 2014, Regulations relating to Assistance to Victims in respect of Higher

82.

83.

84.

85.

Education and Training and Regulations relating to Assistance to Victims in respect of Basic
Education (“2014 Regulations”) were promulgated. The 2014 Regulations came into operation
on 7 November 2014.

81.1. The 2014 Regulations afford reparations in the form of financial assistance for education
and training, upon application, to victims (and relatives and dependants of victims) who
are members of households with an annual gross income not exceeding R198,000 or of
“vulnerable households.”

81.2. The 2014 Regulations limit those entitled to apply for reparations to the persons
identified as victims by the TRC, and their relatives and dependants. The 2014
Regulations define victim as:

A person contemplated in the definition of “victim” in section 1 of the [TRC] Act, and
who has been found by the Truth and Reconciliation Commission to be a victim, in
accordance with the provisions of the Act.

OnJan 11 2015: A letter from KSG to DOJ (Ms Jacobs) re new regulations about educational
assistance for TRC victims noted that in early in 2014 KSG had requested the the DOJ supply the
full list of individuals who had received a TRR number; KSG paid a fee for this. Ms Raswiswi
promised to provide the information on a CD; however the CD delivered to the KSG office did
not contain the list and information requested. This was not however corrected.

KSG then phoned Mr Mokushane and asked him to provide the list of individuals with TRR
numbers to assist those who qualify for educational benefits. Mr Mokushane acknowledged the
request but the list was never supplied to KSG.

On 13 February 2015, KSG wrote to Minister Masutha to request a new date to meet with
President Zuma in light of cancellation of the proposed meeting scheduled for 2 October 2014.

On 16 February 2015, the LRC wrote to the DOJ (Ms Sindane) following up on its letter of 20
October 2014 (Paragraph 82), to which no reply had been received. The letter stated that:

84.1. publication for comment of the further draft the 2013 Draft Regulations was still
awaited,

84.2. that the undertaking given at the September Stakeholder meeting in which Ms Sindane
promised that she would revert to KSG within three weeks had not been met;

84.3. that the scheduled meeting with Zuma had not yet taken placem and
84.4. about her undertaking to provide the Closed List Legal Opinion.

In the first six months of 2015, KSG recorded the following incidents where the TRC Unit
persisted in attempting to establish community rehabilitation programs prior to finalizing the
Draft Regulations:
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86.

87.

88.

85.1. In March 2015 KSG was alerted by its members in Parys (Ngwathe Municipality) that
the DOJ had established a Steering Committee for Tumahole, the township at Parys, which
expected to receive money from the President's Fund under the still Draft regulations. KSG
was informed that the steering Committee was drafting a resolution to dissolve, as it was
dissatisfied with the poposed plan.

85.2. On 3 March 2015 DOJ the TRC unit met with the community in GaMatlala, informing
them that money in the President's Fund would now be used for the DOJ's community
rehabilitation projects rather than for reparations. plans. A TRC Unit official, Mr Mahlanya,
told the apartheid victims of GaMatlala verbally that they must apply to the Land Claims
Commission in Polokwane for reparations for the loss of hundreds of homes that were burned
down along with the theft and killing of all their livestock. KSG members were concerned that
this is not a land dispossession case, and moreover these recommendations are not provided
in writing by the DOJ.

85.3. On 18 June 2015 a resident of GaMatlala emailed to KSG the report prepared by the
IDT to implement a community rehabilitation programme in GaMatlala. The report concludes
with the resolution / recommendation from the IDT team that

"Based on the emphasised request for individual reparations, the IDT recommends
as follows:

i) no further engagements as conceptualised under the TRC Community
rehabilitation programme are necessary;

i) the requests for individual reparations by the Gamatlala Community are
escalated for the Ministers attention as part of the community’s wishes for a
community rehabilitation intervention. The Community further requested the re-
opening of the TRC process."

The IDT report did not mention that GaMatlala community is not rejecting a community
rehabilitation programme, but that is wishes to be central to designing and implementing such a
programme using the R30 million provided, and that it insists that an inclusive programme of
individual reparations must predate such an intervention.

On Sept 4 2015 the SACTJ met with the Minister and Deputy Minister on special dispensation on
political pardons SACTJ / DOJ; the ministers agreed on the need for a further meeting dealing
with reparations. This however did not happen.

On 23 Nov KSG appealed to SAHRC for assistance to overturn the closed list (the so-called
“closed list”; as it excludes, through apparently arbitrary administrative decision-making, many
thousands of individuals who made efforts to reach and to register their cases with the TRC, and
well as thousands more who were unable or unwilling to participate in the TRC process. For
those individuals on the “closed list”, educational benefits have taken a further 12 years to be
approved and came into effect in November 2014. This long delay has meant that Government
has failed to meet the requests for education and skills training that was the foremost identified
need of survivors of apartheid gross human rights violations. Regulations for housing assistance
for those who lost their properties through political violence; for health care assistance for those
who still need attention for their physical injuries and their mental health challenges; and for
appropriate victim-centred community rehabilitation programmes have still not been finalized.
Moreover, delays in providing redress have closed off all legal avenues for victims and survivors
to timeously pursue justice through bringing civil claims against those who caused them serious
harm.

SACTJ wrote to request the proposed meeting with DOJ minister and deputy minister on
reparations to be held on 21 Jan 2016. On 13 March, following a response from Minister
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Masutha that rather the meeting should be with the DOJ COO, SACTJ a meeting with Ms
Rossouw at her earliest convenience.

(Unfortunately we do not have records for period from mid 2016 to mid 2018.)

89. On Aug 15 2018 KSG sent comments on draft community reparations regulations to DOJ (Ms
Bhayat)

90. On 10 September 2018 the FHR hosted a meeting between DOJ and SACTJ.

90.1. The SACTJ highlighted the lack of transparency and accountability on the part of the TRC
Unit. Ms Sooka specifically identified an apparent absence of any effective monitoring of
the work of the TRC Unit as a serious concern to all who are impacted by the
unsatisfactory record regarding the delivery of services by the members of the TRC Unit
to one of the country's most vulnerable populations.

90.2. Victims continue to be faced with uncaring, unresponsive attitudes on the part of those
meant to deliver these services to them. One glaring example from the report made by
the TRC Unit team at the 10 September 2018 meeting was that only 150 individuals are
benefiting from the Higher Education Funding Provisions that are managed by the TRC
Unit. This is in the context of around 22,000 victims being identified as victims of gross
human rights violations under apartheid and the evidence of there being another
100,000 prospective beneficiaries who are being failed by an uncaring bureacracy.

90.3. The setting up of a Community Rehabilitation Team within the TRC Unit to implement a
process without prior full and informed consent of the intended beneficiaries of the
Victims' Reparations Funds is entirely unacceptable..

90.4. The TRC has repeatedly not met requests to provide a full set of records and information
regarding what has informed their approach to their current efforts to roll out an
approach to community reparations that is not at this time underpinned by approved
regulations. This includes the report of the work commissioned by the DOJ from the IDT.

90.5. The agreement was that the follow-up meeting scheduled for 25 September 2018 would
be preceded by the tabling of a full set of documents from the side of the DOJ. The
follow-up meeting was postponed by agreement for a week to allow for the TRC Unit
team to find and share these documents. Members of the SACTJ are still awaiting the
sharing of these documents.

90.6. The SACTI rejected the request of the TRC Unit to include representatives of 'seven
targeted communities', in the next scheduled meeting of the DOJ-SACTJ 'collaboration'.
This was not agreed at the 10 September 2018 meeting.

90.7. Mr Mokushane agreed that he would inform the seven TRC Unit-selected lead beneficiary
communities that the community rehabilitation processes would be on hold while the
DOJ-SACT]J partnership was consolidated and the draft regulations were being reworked
prior to their adoption.

91. Subsequent correspondence from Mr Mokushane indicated that he had not conveyed this
decision to the 7 proposed beneficiary communities, but instead reiterated his wish to bring
representatives of these communities to the closed meeting of the DOJ-SACTI .

92. The meeting on 25 September 2018: between the SACTJ and DOJ at the offices of the
Foundation for Human Rights in Johannesburg reiterated the fundamental questions raised on
the 10™". The SACTJ again asked for clarity on the policy framework on reparations before
designing community reparations including regulations, implementation and in particular how
the communities apparently selected for the pilot project were chosen, andfor confirmation in
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93.

94.

95.

96.

writing that the DOJ will suspend all attempts to pass regulations until such time as we have
received full disclosure of the requested information

On 29th October 2018, the 20™ anniversary of the handing to President Mandela of the TRC
report, KSG presented a memorandum of a memorandum of demands for inclusive redress,
reparation and restitution for victims of apartheid crimes to government. This was delivered by
delegations in Cape Town, at Parliament, where it was accepted and signed for Minister of
Communications Nomvula Mokonyane on behalf of the President, and to the parliamentary
offices of the Department of Justice; and in Johannesburg, where it was delivered to Ms.
Luwando Xaso representing the office of the Chief Justice; and subsequently sent by email to the
President’s offices in Pretoria. KSG received no response or follow-up to our memorandum.

On Dec 11, 2018 KSG wrote a letter to the President, the Minister of Justice, and the DOJ
requesting response to the memorandum.

On 18 June, 2019 Khulumani Support Group demonstrate at Union Buildings in Pretoria
demanding to meet the President Cyril Ramaphosa, to request urgent government measures to
correct twenty years of government failure to make good on promises of reparation and justice
to those who sacrificed and suffered in the struggle for a democratic and free South Africa.

On 20 July 2019 a workshop was held between the Department of Justice and the SACTJ.

96.1. The DOIJ stated this workshop was called to ask SACTJ organisations to look at and “fine
tune” the current draft of community rehabilitation regulations.

96.2. A power point was shown summarising the current status of the Presidents Fund; SACT)
members asked for more detail than was provided in the powerpoint, as it did not contain
enough information to confirm that all outstanding aspects of post-TRC actions were
provided for (education costs, medical costs, any future payouts in individual reparations).

96.3. Concerns about the new draft regulations raised included:

96.3.1. The definition of community was limited to the 128 TRC-identified communities,
effectively creating a new “closed list” for communities. The regulations must
include a mechanism to identify and confirm communities that should qualify for
community rehabilitation programs

96.3.2. The draft regulations still gave too much authority to department officials to decide
which communities should qualify, structure multipartner task teams MPTs,
approve projects, chose project administrators, etc). The draft regulations provide
two parallel structures; a departmental committee (of government officials) and a
Multipartner Task Team for each community/ project identified. Authority rests
with the departmental committee, responsible to the DJ/Minister; with unspecified
oversight by the MPT.

96.3.3. Multipartner Task Teams are composed with a majority of government-chosen
officials (from DOJ, municipal government, and other relevant departments); the
“community representatives”/ and civil society organisation representatives are a
minority. Although the DOJ confirms that there would be different levels of MPTs,
and that communities would be represented; but this is not contained within the
draft structures and regulations.

96.3.4. Criteria for identifying projects remain based on discretion of officials, with
approval of MPTs.

96.3.5. Little in the regulations looks at how, or even whether, projects should be designed
to assist those harmed by apartheid era violations. There is no indication whether
or how socio-psychological programmes, etc, might be some of the projects.
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96.4. After discussion over these issues DOJ again suggested that the meeting should approve
the regulations with some “fine tuning”. They also told us that they had identified 5
communities to begin roll- out, chosen by DOJ officials from the list prepared by the IDC
previously, and based on criteria the IDC had used. SACTJ members objected that they
had no mandate to approve the regulations as they stand, or agree to fine-tuning.

The DOJ then requested for all proposed changes to be submitted in writing by 15 July (in 3
weeks); after which the DOJ would make changes, The DOJ did not confirm that they
would circulate changes to SACT) members before submitting them as the final draft.

97. OnJuly 24, 2019 The SACTIJ sent a letter to the DOJ stating that: from SACTJ (Valdi) stating that:

The South African Coadlition for Transitional Justice is not in a position to submit final
comments on the draft Community Reparation Regulations for the following reasons:

1. The information requested through our members and friends have not yet been
received. In particular, we reference a letter sent by the Foundation for Human Rights to the
Minister of Justice and Constitutional Development.

2. The matter regarding previous discussions regarding the selection of communities
remains unresolved.

As a consequence, the SACTJ feels that it cannot agree with the current draft regulations
unless these matters are resolved.

98. The FHR held a workshop of stakeholders in JHB on November 19.

99. On 29 October 2019 Khulumani Support Group marked the 21t anniversary of the hand-over of
the TRC recommendations to Parliament in 1998 for reparations for people who suffered gross
apartheid human rights violations. The memorandum notes that for 21 years these
recommendations have neither been honored, or fulfilled; people are dying without the
promised reparation. The memorandum called upon Government to:

convene an urgent, nation-wide, government-organised convention to meet with
us; to recognize the scope of the outstanding issues of reparation and justice that
have been so long promised; and so long ignored, that still confront us today.

through this convention, to begin the long-overdue process for our government to
put into place structures and resources to provide the restitution that has been
ignored and denied to our people following the closure of the Truth and
Reconciliation Commission twenty one years ago.

Implement immediate interim measures for relief for those who still struggle with
the unrepaired damage of Apartheid human rights violations as a result of
Government’s failure to make good on its promises of redress for over 20 years.

100. When there was no follow-up to this memorandum, KSG members demonstrated at the
Gauteng Office of the Premier in Johannesburg, on 19 November 2019; and also wrote to the
Presidency and the Minister of Justice. Despite promises by the Premier’s office that they would
take forward demands with national government, this was not done.

101. On 10 December KSG members demonstrated again at the Gauteng Premier’s Office,
demanding an immediate response. They determined to remain at the offices until they had a
response. After they slept at the Premier’s office for a night, the Premier’s office arranged that
they take their demands to the Department of Justice.

102. On 13 December DOJ officials, after consultation with the representatives from the
Premier’s office and the Presidency, gave KSG a written undertaking that the DOJ “undertakes
to liaise with all relevant stakeholders referred to in the memorandum with an intention to
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arrange a meeting on a future date that will be communicated to the leadership of the
Khulumani Support Group before the end of January 2020.”

103. On 10 Feb 2020 KSG wrote a letter to President, Minister of Justice and other officials
noting that the Department of Justice had not called the agreed meeting. KSG asked
government to immediately and publicly commit to the following:

1. immediately organise the previously agreed stakeholders meeting with ourselves
as victims and survivors and the relevant government stakeholders to put into
place the redress long promised to us;

2. toimmediately provide long-denied relief to those who have long been assured
appropriate reparation (beginning with immediate interim redress for those
people whose cases have been verified for years; and by establishing a process to
address those who were unable to access the TRC and other measures over the
past decades since 1994)

3. publicly announce at the forthcoming SONA that these matters will be dealt with
now, with no further delays.

104. When Government failed to respond to the KSG letter of 10 February, KSG members agreed to
hold a further demonstration in Pretoria on 20 March. This was postponed due to the
Coronavirus. KSG members wrote to the President, the DOJ, and other officials stating that
although the protest was unable to go forward due to the safety from the pandemic, they
expected an urgent response from Government about previous commitments to address
these issues. This response has materialised.

105. On 9 August, the SACTJ and FHR requested the DOJ to hold a zoom meeting to discuss the
status of the Draft Community Rehabilitation regulations; this was agreed for 25 August.

106. On 25 August the zoom meeting was held between the TRC Unit and the SACTJ.

106.1.  On reparations policy, SACTJ noted that

106.1.1. Contrary to the long-standing claims of the DOJ and government, TRC Act
(Promotion of National Unity Act of 1995) as amended in 2003 does provide
mechanisms after the closure of the TRC to evaluate, recognize, and give
reparations to persons who were not accorded as victim status by the TRC
(Section 47 of the Act). SACTJ requested the DOJ and Government to re-assess
their claim that it would be against the Act and outside their mandate to
provide individual reparations to anyone not listed by the TRC.

106.1.2. The SACTIJ stated concerns that the DOJ plans to spend all remaining funds in
the Presidents Fund on immediate Community Reparations; this would exclude
all those who were not been on the TRC list of individual reparations who the
Act clearly intended would be provided for after the TRC closure.

106.1.3. Mr Mokhusane stated that this matter will be brought to the attention the
Minister; and will be taken into account going forward.

106.1.4. SACTI further requested that the DOJ provide SACTJ with the formal opinion of
counsel that a process to provide reparations to those who were not given
victim status by the TRC would be ultra vires, so that we can see their legal
reasoning for this position.

106.2.  On Community reparations:
106.2.1. Mr Mokoshane gave an update on the Draft regulations:
106.2.1.1. These are not yet completed, they have been sent to the Minister of Justice
for “further processing, consideration and acceptance”
106.2.1.2. The DOJ has no mandate to develop policy, and therefore is unable to
develop policy for community rehabilitation as asked by the SACTJ.
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107.

106.2.1.3. The IDT was contracted to do a community needs analsysi between 2012
and 2014; The IDT recommendations were not accepted; The Minister
advised that a new approach be developed and fast-tracked, leading to the
June 2019 workshop (paragraph 98).

106.2.1.4. The IDT analysis proposed to cut down the number of communities to access
community rehabilitation funds from 128 to 18 (two per province). This was
then cut down to 9, and then to 5 communities; programmes for these
should go forward in 2019-20. Draft projects from these 5 communities are
now before the Minister. The amount of up to R30 million per community
was approved by the Portfolio Committee. We realize that the R1,8 billion in
the President’s Fund is not sufficient to give this to all communities who
could qualify; we expect to raise funds for fill this gap.

106.2.2. The SACTJ responded that:

106.2.2.1. There is still no reason given for chosing the five communities to get
reparation. The draft community reparation regulations are not in line with
the TRC's recommendations. We need a policy that prioritises who receives
these funds, and that spells out which criteria are used to make those
choices. The DOJ needs to provide the legal and substantive basis for how
community reparations are being determined; what is the criteria used to
choose communities and programmes?

106.2.2.2. if the TRC Unit is unable to make policy decisions, this must be taken up at
the higher level, with the Minister/ Presidency/ political structures.

The meeting agreed to a follow-up meeting on 7 September.

The SACTJ wrote to Mr. Mokhusane requesting the legal opinion about individual

reparations cited in the letter from Ms Sindane in 2014 (which was attached for reference). On 4
Sept SACTIJ further requested the DOJ make available the DOJ/and or presidentially
promulgated regulations providing for individual reparations that supplement the Act itself, that
have directed the TRC Unit/ DOJs actions since 2003. And for draft com projects submitted to
minister; as well as information on the 4 draft Communtiy Rehabilitation projects developed by
the TRC Unit as pilot projects.

108. On 7 Sept (the day of the meeting) Mr Mokhusane responsed in writing: “I’'m not able to share
draft Community Rehabilitation projects which have already been submitted to the Minister’s

office until we receive a formal response from his office. It would be highly appreciated if you

could grant us that opportunity to conclude all the internal consultation processes.”

1009.

December 2020: SACTI letter to President Ramaposa and Justice Minister Lamola calling for

urgent action to address unfinished TRC reparations; including that Government should -

Disclose the existing policy with regards to reparations, if one exists;

Develop a fair and just reparations policy based upon consultations with the victim
community and the human rights community, including SACTJ;

Discard the “closed list” regulations that provides reparation, only to those who had access
to and were recognised by the TRC. These regulations violate principles of equality and
fairness; and

Implement all abandoned or side-lined TRC recommendations to ensure adequate financial
reparation, provision of medical, housing, and educational support, and community
reparations.

And that Government should “set a date for a national summit on reparations for
apartheid-era gross human rights violations, to include civil society and victims’
groups, and to establish a policy framework based upon the TRC’'s recommendations
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110.

111.

112.

113.

114.

for reparations and rehabilitation.” Government did not respond to this; or to
subsequent follow-up letters.

KSG members demonstrated at Union Buildings on 28 October 2020, demanding immediate
provision failed reparations; after sleeping there for two nights the Presidency stated that the
Ministry of Justice would follow up on this; here was no follow-up.

On 20 October 2021 Khulumani members demonstrate around the country to call on
government to immediately provide reparations promised within the Promotion of National
Unity Act (1995) and the TRC. In Gauteng, our members gather at Constitution Hill,
Johannesburg requesting to meet representatives of the President and the Minister of Justice
to receive this memorandum. No representatives arrive.

On 20 April 2022: Khulumani members launch the Galela Campaign, beginning with a
demonstration at ConCourt on Freedom Day 26 April, demanding government respond to calls
for reparations now.

112.1 When government does not respond, 142 elderly Khulumani members sleep out at
ConCourt; on 10 May the Minister of Justice Ronald Lamola does come to address
demonstrators; only to inform us that the President must resolve the issues we raise
(despite assurances from the Presidency for the previous 2 years that the President has
delegated this to the Minister of Justice). The Minister says that he will inform the
President that our members, all elderly and frail, and some with health conditions, are
demonstrating outside ConCourt in cold weather awaiting his direct intervention.

112.2 We remain sleeping outside ConCourt until 21 May, when the DOJ says they will
arrange for us to meet with all relevant government officials. However, despite
correspondence with DOJ officials in June, July and August, by end August the DOJ
informs us it will not hold the proposed meeting.

On 20 October 2022 — 23 December 2022: Khulumani members announced that since the
promised meeting is not forthcoming, we will resume the sleep-in outside Concourt.

113.1 Upon resuming the sleep-in, we meet unsuccessfully several times with DOJ officials;

these meetings reach stalemate on the 4" November 2022, when the DG and officials
of the Ministry of Justice inform us that they cannot address the matter, but will
escalate it urgently to the President.

113.2 On 20 November the Ministry of Justice spokesperson tells us the matter will now be

dealt with by the Minister in the Presidency and the DG in the Presidency. There is no
follow-up from the DOJ or the Presidency. Our members sleep outside ConCourt on this
occasion until 23 December 2022; a total of 9 weeks.

113.3 December 2022: Gauteng Premier Lesufi agrees to assist with medical support and

food for demonstrators while the matter remains unresolved; and assures us he will
intervene for a rapid solution with the President. This provincial support continues
from approximately 10 Dec to 20 Dec.

113.4 On 23 December, our members agree to end the sleep in following intervention by of

Gauteng Premier Lesufi’'s MECs and officials, who affirmed they will ensure that a
meeting is arranged for Galela members with the Presidency before the end of January
2023.

January to August 2023: Ongoing correspondence with Gauteng officials tasked with
organizing the meeting with the Presidency collapses after Gauteng officials say they had been
told by the Presidency that the matter has been referred back to the DOJ. The Galela
Campaign then contacts the Presidency, the DOJ, and the Premier, asking for follow-up; there
is no response yet again. (see documents 20 and 21)
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115. April 2023 — March 2025: Following silence from government over the SACTJ request for
government to hold a national reparations conference (point 4 above), the SACT]J raises funds
for a project to hold a civil society reparations conference to kick-start this process, between
April 2023 and March 2025.

115.1 A key aspect of this is to mobilise victims and survivors of apartheid violations as
stakeholders to this conference; a process which relies on Khulumani members around
the country, feeding into and gaining inspiration from the Galela Campaign’s continuing
process.

115.2  The provincial mobilization leads to renewed energy calling for reparations; to strong
delegations attending the SACTJ conference, and to widespread national support for
the Khulumani Galela Campaign, including demands that government meet with and
resolve the issues raised by the ConCourt protesters.

116. 29 October/1 Nov 2023: Galela Campaign members launch a national campaign to demand
reparations now, 25 years after the TRC handed its first report to President Mandela, and 30
years since the election of our democratic dispensation. Demonstrations occur in Cape Town
outside Parliament; in Bisho, Eastern Cape; and at Gauteng (with members from Limpopo and
Gauteng present).

116.1 In Cape Town the Presidency’s representative meets the Khulumani delegation outside
Parliament, announcing to them that the Presidency will respond to their demands within
the next 8 weeks.

116.2 Protesters in Bisho meet with the Premier, who tells them that their message has been
forwarded to the Presidency, and that the Eastern Cape provincial government will
ensure that a response is forthcoming in 3 weeks.

116.3 In Johannesburg, officials from ConCourt and the Gauteng Premier’s office assure
protesters that they have forwarded the demands to the Presidency, requesting an
immediate response.

116.4 No response is received from the Presidency to any of these.

117. 1 November 2023: Given this history of failed promises, approximately 60 Gauteng
members resume their sleep-in outside ConCourt, determined to remain until a concrete
agreement can be reached on a meeting with relevant national officials, and a firm arrangement
to roll out reparations. This sleep-in remains in place eighteen months later, in April 2025.

117.1 February 2024 — April 2025: ConCourt and ConHill management refuse to allow
Khulumani protesters access to public toilets or water on the site; compounding the
harsh living conditions protesters experience, and damaging members health and well-
being. Many protesters become ill, and existing illnesses are aggravated by the inhumane
conditions enforced by ConCourt. To date, eight of our protesters have died as a result of
sleeping in dire conditions outside ConCourt.

117.2 2 March 2024: ConCourt management slam doors on elderly and infirm Khulumani
protesters peacefully seeking to enter the public lobby of ConCourt to avoid a rainstorm
(along with a number of tourists present), leading to several being injured in the doors
who were taken to hospital. ConCourt management then call police reinforcements to
expel remaining Khulumani members from the lobby; they drag one unconscious
member outside and dump her outside the main doors. After Khulumani lays complaints
with the Chief Justice’s office and with the South African Human Rights Commission for
this unwarranted violence, the ConCourt management desists from further use of police
to dispel protesters; however, they continue to this day to refuse to permit Khulumani
protesters to enter the public parts of the ConCourt complex, and deny us access to
water and toilets (including facilities open to the public inside the complex).
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118.

119.

117.3 March 2024 — April 2025: Government continues to ignore our demands and our ongoing
peaceful and legitimate protest; while allowing ConCourt management to impose
inhumane living conditions upon us, as we seek to exercise our constitutional right to
protest. Meanwhile, our government leaves us no alternative but to extend the protest,
through failing to address and resolve the underlying problems, and refusing even to
meet with us.

117.4 From March 2024 — April 2025 Khulumani members both at the ConCourt protest and
nationally, point out that government’s repeated failures to provide promised redress,
reparation and justice has created an urgent humanitarian crisis at ConCourt, on the
steps of a leading symbol of our democratic society. This humanitarian crisis causes on-
going damage to well-being and loss of life. Therefore, Khulumani members call upon
government to both roll out the long-promised and long-denied reparations; but also to
pay compensation for the present and on-going suffering and harm to our members’
health and well-being, incurred since 2022 as a direct result of government officials’
decisions to ignore and refute their own solemn commitments to provide historic redress
and reparation.

October 2024: Following a year of mobilization, the SACTJ holds a national reparations
conference.

118.1 In the run-up to this conference the newly appointed Minister of Justice Thembi Simelane
and DOJ staff conduct positive discussions with SACTJ organisers, agreeing that the DOJ
will participate in the conference, including proposing developing and a process with a
clear time framework to unblock stalled reparation and redress for apartheid-era victims.

118.2 The DOJ’s participation in the National Reparations Conference (16 and 17 October
2024) did not include the Minister or Deputy Minister.

118.3 Subsequently DOJ officials have not followed through on limited agreements reached
during the conference to address reparations issues, or to engage with victims and
survivors representatives going forward.

January 2025: Legal action IS brought by families of persons killed and disappeared as a
result of apartheid gross human violations, demanding that government meet legal
obligations (also from the time of the TRC) to provide also long-delayed and denied justice,
redress and reparation for loss of their loved ones. Applicants ask for constitutional damages
for families whose right to justice and truth about the fate of their loved ones has been
irrevocably denied by government over the last twenty years; they call for a Commission of
Inquiry to examine why government persistently refused to open cases against known
perpetrators who were denied amnesty by the TRC; and to establish whether there was
deliberate government decision and intervention to prevent these cases from going forward.

119.1 Khulumani Galela members fully support this action.

119.2 We as Khulumani Galela see government’s actions to delay, block and refuse prosecution
of known perpetrators as inextricably linked to government’s post- TRC decisions to
delay, block and refuse roll-out of reparation and redress for all victims of apartheid
human rights violations ( — the issues that led to our protests at Concourt). Such roll-out
must inevitably lead to identification of apartheid crimes and perpetrators who have
remained untouched for the last twenty years, beyond the known cases acknowledged by
the TRC. It also again raises questions in the public mind about the inequalities that
remain today between persons who profited and accumulated wealth from apartheid’s
crimes against humanity, and those who suffered from those crimes; and questions about
why our democratic government refuses to redress these inherited inequalities.

119.3 Khulumani members call for the Commission of Inquiry into the TRC’s unfinished
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business of failing to hold apartheid perpetrators to book must also consider the
relevance to this of concurrent government decisions to close down further hearings on
apartheid human rights violations, and to delay, block and refuse reparation and redress
as well as justice for those crimes.

120. 28 February, 2025: Khulumani Galela members speak of our situation at the Nasrec meeting
of the DOJ with civil society stakeholders; again DOJ officials assurd us that they will deal with
these problems. Again, DOJ officials have not reached out to us since then.

121. 14 April 2025: The High Court in Johannesburg recognizes and confirms that apartheid as a
crime against humanity is recognized grounds for legal action under South African law today;
and that apartheid-era perpetrators can be tried under this international law. As Khulumani
Galela members, we maintain this reinforces our call to reopen issues around redress,
reparation and justice for all who suffered apartheid crimes; and to re-evaluate and correct
limitations accepted by the TRC, and further restrictions introduced in post-TRC
interpretations and regulations, about what is considered apartheid era “gross human rights
violations”; and what qualifies for redress and reparation

122. Towards Freedom Day April 2025: Khulumani Galela Reparations Movement writes to
government officials to reopen these issues urgently. The Memorandum of Demand calls on
government to:

e Roll out the long-denied reparations now; and

e Provide compensation for the present and on-going suffering and harm to our
members’ health and well-being, incurred since 2022 as a direct result of
government officials’ decisions to ignore and retract their own solemn commitments
to provide historic redress and reparation.
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