Adv V Pikoli Confirmatory Affidavit 04 Nov 2025 Amended FINAL(23509290.1) (002)

IN THE COMMISSION OF INQUIRY INTO STOPPED TRC INVESTIGATIONS AND/

OR PROSECUTIONS

AFFIDAVIT OF VUSUMZI PATRICK PIKOLI

I, the undersigned.

VUSUMZI PATRICK PIKOLI

do hereby make oath and state that:

1.

| am an adult male advocate of the High Court of South Africa presently resident in

Pretoria, South Africa. | am currently a Special Advisor to the Minister of Police.

The facts contained in this affidavit are within my own personal knowledge unless
the context indicates otherwise and are to the best of my knowledge true and

correct.

| depose to this affidavit to assist the Judicial Commission of Inquiry into stopped
TRC Investigations and/or Prosecutions (‘the Commission”) to address

paragraphs 1 to 1.3.2 of the terms of reference of the Commission.

Professional Experience

4.

4.1

4.2

4.3

Selected highlights from my career are set out below

| joined the military wing of the African National Congress in 1980 and
remained a member of UMkhonto We Sizwe until it was officially disbanded by
the African National Congress. | also worked for the ANC's legal and

constitutional affairs department in exile.

Between 1994 and 1997 | was the Special Advisor to the then Minister of
Justice, Mr. Abdullah Omar.

From 1997 to 1999, | was the Deputy-Director General of the Department of

Justice, and between 1999 and 2005 | was the Director General of that
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department.

On 1 February 2005 | was appointed the National Director of Public
Prosecutions (“NDPP”).

As a result of my decision to authorize the prosecution of the then National
Commissioner of Police, Jackie Selebi. on corruption charges | was
suspended from duty by then President, Mr. T. Mbeki on 23 September 2007.

My decision to pursue prosecutions of apartheid-era perpetrators who had not
been amnestied by the Truth and Reconciliation Commission (“TRC”)

contributed to President Mbeki's decision to suspend me.

During 2008, the Ginwala Commission of Enquiry found that the Government
had failed to demonstrate that | was not a fit and proper person to hold the
position of NDPP.

| was conferred the International Association of Prosecutors Award in 2008.

Between 2010 and 2012 | was a partner at SizweNtsalubaGobodo and the

director of its Forensic Investigations department.

Between 2012 and 2014 | was a commissioner on the Khayelitsha

Commission, which investigated policing matters in Khayelitsha.

In December 2014 | was appointed as the Western Cape's first Police

Ombudsman.

In 2018-2019, | was the Special Adviser to the Minister of the State Security
Agency.

In 2019, | was appointed as Adjunct Professor at the Nelson Mandela School

of Public Governance at the University of Cape Town.

In 2019-2020, | served as the Chief Legal, Risk and Compliance Officer at the

South African Airways.

In 2020-2021, | was the Special Adviser to the Minister of Public Service and

Administration.
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In 2021-2024, | was the Special Adviser to the Minister of Water Affairs.

| am a member of the Africa Board and a Senior Advisor to the Global Initiative
against Transnational Organized Crime and a founding member of the

International Association of Anti-Corruption Authorities.

| am a former trustee of the Constitutional Court Trust and a former member

of the Magistrate’s Commission.

| co-authored a book with Mandy Weiner: "My second initiation:The Memoir of
Vusi Pikoli" which was published in 2013.The book features the Ginwala

Commission, where | also write about the post- TRC prosecutions.

Confirmation of affidavits

I confirm the contents of the founding affidavit of Lukhanyo Calata dated 17 January
2025 filed in Calata & Others v Government of South Africa & Others (Gauteng
Division, Case No. 2025-005245), insofar as it pertains to me (“the Calata
affidavit’). A certified copy of this affidavit was supplied by Webber Wentzel

attorneys to the Commission on 10 October 2025 in bundle 1 at paginated pages 1
- 842.

| also confirm the contents of my affidavit dated 6 May 2015 filed in the matter of
Thembisile Phumelele Nkadimeng v National Director of Public Prosecutions and
Others, Gauteng Division of the High Court, Pretoria, Case No: 36554/2015. A copy
of this affidavit was supplied by Webber Wentzel attorneys to the Commission on
10 October 2025 in bundle 2 at paginated pages 843 - 889. In this affidavit | set out
details of interference by the executive in the work of the NPA in respect of the TRC

cases.

| further confirm the contents of the founding affidavit of Thembi Nkadimeng (now
Simelane) dated 18 May 2015 filed in the matter of Thembisile Phumelele
Nkadimeng v National Director of Public Prosecutions and Others, Gauteng Division
of the High Court, Pretoria, Case No: 36554/2015, insofar as it pertains to me. A
copy of this affidavit was supplied by Webber Wentzel attorneys to the Commission
on 10 October 2025 in bundle 4 at paginated pages 908 - 1381.
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8. | annex hereto marked VPP1 a copy of my in-camera affidavit dated 6 May 2015
which was filed in the aforesaid matter with case no. 36554/2015. In that affidavit |
attached an “internal secret memorandum” addressed to the then Minister of
Justice, Ms Bridgitte Mabandla, titled ‘PROSECUTION OF OFFENCES
EMANATING FROM CONFLICTS OF THE PAST: INTERPRETATION OF
PROSECUTION POLICY AND GUIDELINES’ dated 15 February 2007.

Conclusion

9. | confirm that during my tenure as NDPP political interference seriously undermined
the investigation and prosecution of the TRC cases. | regard the interference as

deeply unlawful and unconstitutional.

VUSUMZI PATRICK PIKOLI

The Deponent has acknowledged that the Deponent knows and understands the contents
of this affidavit, which was signed and sworn to or solemnly affirmed before me at

on_ 5 2025, the regulations contained in

Government Notice No. R1258 of 21 July 1972, as amended, and Government Notice

No. R1648 of 19 August 1977, as amended, having been complied with.

COMMISSIONER OF OATHS

COMMISSIONER OF OATHS (EX OFFICIC.
MS AJANTA DHEDA
ATTORNEY OF THE HIGH COURT OF SOUTH AFRICA
SOUTH AFRICAN RESERVE BANK
370 HELEN JOSEPH STREET PRETORIA 0002

Date:
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IN THE HIGH COURT OF SOUTH AFRICA

3o ry A‘i‘:’EXk\

And

NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS

THE NATIONAL COMMISSIONER OF THE
SOUTH AFRICAN POLICE

THE MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES

THE NATIONAL MINISTER OF POLICE

WILLEM HELM COETZEE
ANTON PRETORIUS
FREDERICK BARNARD MONG
MSEBENZI TIMOTHY RADEBE

WILLEM SCHOON

~GAUTENG DIVISION, PRETORIA

Case Number:

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent




IN CAMERA SUPPORTING AFFIDAVIT

|, the undersigned

VUSUMZI PATRICK PIKOLI

state under oath as follows:

INTRODUCTION

1.

| am an advocate of the High Court of South Africa and a former National Director
of Public Prosecutions. | have provided a supporting affidavit in these

proceedings.

| refer to the memorandum mentioned in paragraph 51 of my supporting affidavit
titled ‘PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF
THE PAST: INTERPRETATION OF PROSECUTION POLICY AND
GUIDELINES' and was dated 15 February 2007. This memorandum is annexed
hereto marked “VPP1”, It was annexed to my affidavit before the Ginwala

Commission marked as "TRC1".

As | had marked this memorandum as an “internal secret memorandum” | have
not attached it to my open supporting affidavit. | have attached it this in camera
affidavit which will be filed separately and which will not be made available to

the public, unless this honorable Court authorizes such release.

131




A, The issues and complaints raised in the memorandum have already
been discussed in my affidavit filed before the Ginwala Commission,

which has been part of the public record since 2008.

.2, In my view, there is nothing in the memorandum that implicates or

impairs national security.

3. It ought to be released as it points to unlawful and unconstitutional

conduct.

In this memorandum | pointed out that:

1. The problems are “hindering and obstructing the NPA in fulfilling its
constitutional mandate, namely, to institute criminal proceedings without

fear, favour or prejudice”.

2. The SAPS and NIA had not made dedicated members available to the NPA

to gather sufficient and admissible evidence in the TRC cases. This was

one of the tasks that the "Task Team" was required to address.

3. There were differences in interpretation in relation to the role of the other

state departments in relation to the prosecutorial decision-making process.

| concluded by stating that:
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1 have now reached a point where I honestly believe that there is "improper
interference with my work and that | am hindered and/ or obstructed from

carrying out my functions on this particular matter.

It would appear that there is a general expectation on the part of the
Department of Justice and Constitutional Development, SAPS and NIA that
there will be no prosecutions and that | must play along. My conscience
and oath of office that | took, does not allow that.

Based on the above, | cannot proceed further with these TRC matters in
accordance with the “normal legal processes” and “prosecuting mandate”
of the NPA as originally envisaged by Government. Therefore, and in view
of the fact that the NPA prosecutes on behalf of the State, | am awaiting

Government’s direction on this matter.

VUSUMZI PATRICK PIKOLI

| hereby certify that the deponent has acknowledge that he knows and understands
the contents of this affidavit, which was signed and sworn to before me, Commissioner
of Oaths, at on this the

... the regulations contained in Government Notice No R1258 of
21 July 1972, as amended, and Government Notice No R1648 of 19 August 1977, as

amended, having been complied with.
W L/KQ 3

COMMISSIONER OF OATHS

Commissioner of Oaths
Practising Attorney




The National Prosecuting Authority of South Africa
Igunya Jikelele Labetshutshisi Bo Mzantst Afrika
Dle Naslonale Vervolgingsgesag van Suld-Afrika

SECRET INTERNAL MEMORANDUM

TO MS BS MABANDLA, MP
MINISTER FOR JUSTICE AND CONSTITUTIONAL
DEVELOPMENT

FROM ADV VP PIKOLI
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

SUBJECT |PROSECUTION OF OFFENCES EMANATING FROM
CONFLICTS OF THE PAST: INTERPRETATION OF
PROSECUTION POLICY AND GUIDELINES

REFNO. |3/2P (PCLU)

DATE 15 FEBRUARY 2007

1. PURPOSE OF MEMORANDUM

The purpose of this memorandum is to—

(@

(b)

inform the Minister about the National Prosecuting Authority's (NPA)
understanding and interpretation of the policy and guidelines relating to
the prosecution of offences emanating from conflicts of the past which

were committed on or before 11 May 1994;
inform the Minister about the problems the NPA is experiencing in the

implementation of this policy and guidelines; and Q.




2.1.2

2,1.3

(b)  propose a way forward.
BACKGROUND INFORMATION

Background relating to initial proposals

On 23 February 2004, a Director-General's Forum, under the chairpersonship of
the former Director-General: Justice and Constitutional Development (Adv Vusi
Pikoli) appointed a Task Team to consider and report on, "the nature of the
‘arrangements that are standard in the norinal execution of justice, and which are
accommodated in our legislation' that the NPA and intelligence agencies may

come up with in assisting persons who divulge information relating to offences

committed during the conflicts of the past.".

In its deliberations, the Task Team took cognisance of the fact that in terms of
section 179(1) and (2) of the Constitution, the NPA is an independent
constitutional institution and the National Director has full discretion on whether
a particular prosecution should or should not be instituted. The Task Team's

recommendations should therefore be . consistent with this constitutional

requirement.

In its Report, the Task Team recommended the establishment of a Departmental
Task Team comprising members of the following Departments or institutions:

e The Department of Justice and Constitutional Development

s The Intelligence Agencies (NIA)

¢ The South African National Defence Force

o The South African Police Service (SAPS)

¢ Correctional Services

s The National Prosecuting Authority

o Office of the President
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It was proposed that the functions of the proposed Task Team should, among

others, be the following:

"(aj ~ Before the institution of any criminal proceedings for an offence
committed during the conflicts of the past, to consider the advisability of

the institution of such criminal proceedings and make recommendations

fo the National Director of Public Prosecutions in this regard

(b)  To consider applications received firom convicted persons alleging that
they had been convicted of political offences committed during the
conflicts of the past and to make recommendations to—

() the President, through the Minister for Justice and Constitutional
Development, to pardon the alleged offender in terms of section
84(1)(k) of the Constitution;

(ii)  the Commissioner of Correctional Services regarding the possible
release of the applicant on parole or the conversion of the sentence

to correctional supervision.". (Emphasis added)
Background relating to Amended Prosecution Policy

As the Minister is aware, the abovementioned recommendations were not
implemented, since many held the view that the proposed functions of the Task
Team could be unconstitutional in view of the provisions of section 179 of the
Constitution, Subsequently, Government decided that it was important to deal

with these matters on a uniform basis in terms of a specifically defined

prosecutorial policy and directives.

Therefore, it was proposed that the National Director, with the concurrence of the
Minister, should issue amended Prosecutorial Policy and Directives in terms of
section 179(5)(a) of the Constitution, read with section 21 of the National
Prosecuting Authority Act, 1998 (Act No. 32 of 1998) (NPA Act), and that such

SECRET
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Policy and Directives should be submitted to Parliament in terms of section 21(2)

of the NPA Act.

2.2.3 FPollowing discussions with all the relevant stakeholders and a submission to
Cabinet, the Prosecution Policy and Directives relating to the prosecution of
offences emanating from conflicts of the past which were committed on or before
11 May 1994 (hereinafter referred to as the "Amended Prosecution Policy™), were
approved and came into operation on 1 December 2005. The Amended

Prosecution Policy was also duly tabled in Parliament and is binding on the

prosecuting authority.

3. IMPORTANT FEATURES OF AMENDED PROSECUTION POLICY

3.1  For purposes of this memorandum, it is important to refer the Minister to the
under-mentioned features of the Amended Prosecution Policy:'

(@)  The Amended Prosecution Policy emanates from and is based on the
statement of President Thabo Mbeki to the National Houses of Parliament
and the Nation, on 15 April 2003, when he gave Government’s response to
the final report of the Truth and Reconciliation Commission (TRC).

(b)  The President, among others, stated that the question as to the prosecution
or not of persons, who did not take part in the TRC process, is left in the
hands of the National Prosecuting Authority (NPA) as is normal practice.?

(¢)  The President further stated that as part of the normal legal processes and

in the national interest, the NPA, working with the Intelligence Agencies,

will be accessible to those persons who are prepared to unearth the truth of
the conflicts of the past and who wish to enter into agreements that are

standard in the normal execution of justice and the prosecuting mandate,

and are accommodated in our legislation.?

(d) It is important to note that the President made it clear that—

! Attached hereto as Annexure "A",
2 See paragraph A.1(b) of Appendix A to Amended Prosecution Policy.

See paragraph A.1(c) and (d) of Appendix A.
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(i) the decision to be taken by the NPA (whether to prosecute or not)

should be in accordance with the normal legal process:
(i)  in order to reach a well-considered decision, the NPA should

work together with the Intellipence Agencies, which include the

NIA and the SAPS;
(iii)  the agreements entered into between the NPA and those persons

who are prepared to unearth the truth of the conflicts of the past,

should be in accordance with standard and normal execution of

justice;
(iv) such agreements should be in accordance with the NPA's

prosecution mandate; and
(v)  such agreements should be in accordance with existing legislation.

3.2 Furthermore, it is important to note that the Amended Prosecution Policy
expressly states that the prosecuting policy, directives and guidelines are required
to reflect and attach due weight to, among others, the following:

(@) The dicta of the Constitutional Court to the effect that the NPA
represents the community and is under an infernational obligation to

prosecute crimes of apartheid, (See The State v Wouter Basson CCT

30/03.).%
(b)  The constitutional obligation on the NPA to exercise its functions without

fear, favour or prejudice (section 179 of the Constitution).

(c)  The legal obligations placed on the NPA in terms of its enabling
legislation, in particular the provisions relating to the formulation of
prosecuting criteria and the right of persons affected by decisions of the
NPA to make representations, and for them to be dealt with.

(d)  The existing prosecuting policy and general directives or guidelines issued

by the National Director to assist prosecutors in arriving at a decision to

prosecute or not.

4 See paragraph A.2 (h) to (k) of Appendix A.
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33 In respect of procedural arrangements, which must be adhered to in the
prosecution process, the Amended Prosecution Policy provides, among others, in

particular that—

(a)  the Priority Crimes Litigation Unit (PCLU) in the Office of the National
Director shall be responsible for overseeing investigations and instituting
prosecutions in all such matters;

(b)  the PCLU "shall be assisted in the execution of its duties' by a senior
designated official from the following State departments or other
components of the NPA:
® The National Intelligence Agency.

(ii)  The Detective Division of the South African Police Service.

The Department of Justice & Constitutional Development.

(iv)  The Directorate of Special Operations.

4 From the above, it is clear that in relation to the relevant offences—
(a)  the decision whether to prosecute or not vests in the prosecuting authority

and in terms of the Amended Prosecution Policy, in particular, the

National Director;
(b)  such decision must be exercised in accordance with the Constitution and

existing legislation;
(c)  the abovementioned State Departments only have a role to play insofar as
they must assist the NPA in the investigation process and the gathering of

information so as to assist the NPA in reaching a well-considered decision

whether to prosecute or not,

4. PROBLEMS RELATING TO IMPLEMENTATION OF AMENDED
PROSECUTION POLICY

4.1 Since the coming into operation of the Amended Prosecution Policy, the NPA has
experienced various problems relating to the implementation thereof, These

problems are hindering and obstructing the NPA in fulfilling its constitutional

SECRET
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mandate, namely, to institute criminal proceedings without fear, favour or
prejudice. On the one hand, the NPA is experiencing problems investigating cases
to ascertain whether there is sufficient and admissible evidence to provide a
reasonable prospect of a successful prosecution, since the SAPS and NIA had not
made dedicated members available to assist the NPA in this regard. This was
subsequently dealt with by the setting up of a "Task Team". On the other, the NPA
is now experiencing problems relating to the interpretation of the role of the other
State Departments in the process. As indicated hereunder, it seems as if the SAPS
and NIA hold the view that the proposals relating to the original proposed Task
Team (that were rejected by Government), must be implemented and that such Task

Team should play a role in'the decision-making process.

During the middle of 2006, a meeting was held at the Office of the Presidency to
attend to the abovementioned problems. The National Commissioner, the
National Director, the Directors-General of Justice and NIA, and Mr Jafta of the
Presidency, attended this meeting. It was agreed that a Working Committee
should be established. This recommendation was taken to the Ministers in the
- Cluster. At a subsequent meeting attended by the Minister for Safety and Security,
the Minister of Social Development and Minister Thoko Didiza (as Acting
Minister for Justice and Constitutional Development), it was agreed that such

Working Committee (now referred to as a Task Team), should be established to

assist the NPA.

Following the above agreement, the National Director called a meeting at the
Office of the NPA. The Heads of Department as well as representatives of all
relevant State Departments to serve on the Task Team were invited. All
Departments were represented at this meeting. At this meeting—

(a)  the terms of reference of the Task Team were explained and agreed to;

(b) it was agreed that Dr Silas Ramaite (Deputy National Director of Public

Prosecutions) would chair the meetings of the Task Team.




4.4.1

4.4.2

44.3

Furthermore, on an isste raised by the representative of NIA, the National
Director was explicit in explaining that the mandate of the Task Team would not
entail making any recommendations on a decision whether to prosecute or not to
prosecute and that the National Director would not be dependent on receiving
such a recommendation before he could make a decision. The Task Team should
be responsible for overseeing that the NPA obtain the necessary information or to
give inputs so as to assist and enable the National Director to reach a well-
considered decision whether to institute criminal proceedings or not. Furthermore,

the Task Team should deal with all relevant matters identified by the PCLU and
the SAPS.

Subsequently, on 6 December 2006, the Office of the PCLU received the e-mail
marked "B" from Dr PC Jacobs of the SAPS. Furthermore, the National Director
received letters from the National Commissioner and the Director-General: NIA,
dated 6 Febrvary 2007 and 8 February 2007, respectively. (Attached hereto as

Annexures "C" and "D", respectively)

According to Dr Jacobs, his understanding is that the Task Team must submit a
final recommendation to a Committee of Directors-General in respect of each
case. He also points out that the National Commissioner is of the view that this
procedure should be followed in respect of each investigation that has been

finalised. However, he does not elaborate on the role of the Committee of

Directors-General,

In his letter dated 6 February 2007, the National Commissioner points out that he
has been briefed regarding the meeting of the “Task Team set up in terms of the
Cabinet guidelines on the outstanding Truth and Reconciliation Commission
(TRC) matters". According to the National Commissioner his understanding is
that the officials designated on the Task Team "will provide recommendations to
the Directors-General who will, as a collective, advise the National Prosecuting

Authority as the decision maker of prosecutions". The Director-General: NIA
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indicates that he had a discussion with his representative on the Task Team and he

received a copy of the National Commissioner's letter. He concurs with the views

of the National Commissjoner.

In the first instance, it is important to note that as far as the NPA is concerned,
this Task Team was not set up in terms of the Amended Prosecution Policy,
which include the guidelines on TRC matters, but in terms of internal agreement
between the relevant stakeholders. Furthermore, the NPA is not aware of any
agreement or arrangement in terms of which the Task Team must submit a report
to a Committee of Directors-General and which Committee must advise the NPA
regarding prosecution decisions. Reading the e-mail of Dr Jacobs and the letter of
the National Commissioner in context, it seems as if the above process is a

proposal by the National Commissioner and not an agreement reached by the

. Task Team. For example, Dr Jacobs points out that—

e the National Commissioner is of the opinion that it must be established

what disclosures were made...";

» "the National Commissioner is of the opinion that such process need to be

followed in each case...",

In the same vein, the National Commissioner writes as follows:

o "I have insisted that the complainant be consulted .,.on the basis that the

Directors-General will have a opportunity to provide input before a decision

on prosecution is faken.".

o "In my view a comprehensive report...should be discussed by the Directors-

General".
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o "Although I do not insist on a meeting of the Directors-General after each
meeting of our officials, I deem it necessary that the substantive reports and

recommendations of the officials should be discussed by the Directors-

General before a decision is made.". (Emphasis added)

The NPA cannot agree to the above proposal. The effect thereof might be that the
National Director would be obliged (as is suggested by the National
Commissioner) to wait for the finalisation of the proposed process before he may
make a decision whether to prosecute or not. If the Task Team or the Committee
of Directors-General, in spite of a "reasonable prospect of a successful
prosecution”, unnecessarily delays the process, the National Director would be
prevenied from complying with the prosecuting authority's constitutional

obligation, Therefore, such a process would be unconstitutional.

CONCLUSION AND WAY FORWARD

There is clearly a misunderstanding regarding the role of the Task Team and the
role of the relevant State Departments referred to in the Amended Prosecution
Policy. In accordance with the approved Amended Prosecution Policy®, the NPA
is of the view that the duty of the Task Team or the relevant State Departments is

to assist the NPA "in the execution of its duties". However, nothing prevents such
p

a Task Team or Departments (whether individually or collectively) to make
recommendations to the National Director, provided that the National Director
should never be in a position where his constitutional duty is dependent on the

recommendation of such a Task Team or relevant Department. Such a procedure

would be unconstitutional.

* See paragraph B.6 of Appendix A.
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I have now reached a point where I honestly believe that there is improper
interference with my work and that I am hindered and/or obstructed from carrying

out my functions on this particular matter. Legally I have reached a dead end.

5.3 It would appear that there is a general expectation on the part of the Depariment
of Justice and Constitutional Development, SAPS and NIA that there will be no

prosecutions and that I must play along. My conscience and oath of office that I

took, does not ailow that.

Based on the above, I cannot proceed further with these TRC matters in
accordance with the "normal legal processes" and "prosecuting mandate" of
the NPA, as originally envisaged by Government, Therefore, and in view of the

fact that the NPA prosecutes on behalf of the State, I am awaiting Government's

direction on this matter.

Adv VP Pikoli
National Director of

Public Prosecutions

Ms BS Mabandla, MP
Minister for Justice and

Constitutional Development
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